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Partici pati on by Di sadvantaged Busi ness Enterprises in Departnent
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AGENCY: Ofice of the Secretary, DOT

ACTION: Final rule
SUMMARY:

This final rule revises the Departnent of Transportation's

regul ations for its disadvantaged busi ness enterprise (DBE)
program The DBE programis intended to remedy past and current
di scrim nation agai nst di sadvantaged busi ness enterprises, ensure
a "level playing field" and foster equal opportunity in DOT-
assisted contracts, inmprove the flexibility and efficiency of the
DBE program and reduce burdens on snall businesses. This fina
rule replaces the former DBE regul ation, which now contains only
the rules for the separate DBE programfor airport concessions,
with a new regul ation. The new regul ation reflects President
Cinton's policy to nend, not end, affirmative action prograns.

It nodifies the Departnment's DBE programin |ight of devel opnents
in case law requiring "narrow tailoring"” of such prograns and

| ast year's Congressional debate concerning the continuation of
the DBE program It responds to comments on the Departnent's
Decenber 1992 notice of proposed rul emaking (NPRM) and its My
1997 suppl enental notice of proposed rul emaki ng ( SNPRV) .

DATES: This rule is effective [insert date 30 days from date of
publication in the Federal Register]. Conment s on Paperwork
Reduction Act matters should be received by [insert date 60 days
fromdate of publication in the Federal Register]; however, |ate-
filed comments will be considered to the extent practicable.

ADDRESSES: Persons w shing to coment on Paperwork Reduction Act
matters (see discussion at end of preanble) should send comrents
to Docket O erk, Docket No. OST-97-2550, Departnent of
Transportation, 400 7th Street, SW, Room 4107, Washi ngton, DC
20590. W enmphasi ze that the docket is open only with respect
to Paperwork Reduction Act matters, and the Department is not
accepting comments on other aspects of the regulation. W
request that, in order to mnimze burdens on the docket clerk's
staff, comenters send three copies of their comments to the
docket. Conmenters wi shing to have their subm ssions

acknow edged shoul d include a stanped, self-addressed postcard
with their comments. The docket clerk will date stanp the
postcard and return it to the comenter. Coments will be
avai l able for inspection at the above address from10 a.m to
5:00 p. m, Mnday through Friday.



FOR FURTHER | NFORMATI ON CONTACT: Robert C. Ashby, Deputy

Assi stant General Counsel for Regul ation and Enforcenent,
Departnment of Transportation, 400 7th Street, SW, Room 10424,
Washi ngton, DC 20590, phone nunbers (202) 366-9306 (voice),

(202) 366-9313 (fax), (202) 755-7687 (TDD), bob.ashby@st. dot. gov
(email); or David J. CGoldberg, Ofice of Environnental, G vi

Ri ghts and CGeneral Law, Departnent of Transportation, 400 7th
Street, SW, Room 5432, Washington, DC 20590, phone nunber

(202) 366- 8023(voi ce), (202)366-8536 (fax).

SUPPLEMENTARY INFORMATION:

Background

The Departnent has the inportant responsibility of
ensuring that firns conpeting for DOT-assisted contracts
are not di sadvantaged by unl awful discrimnation. For
ei ghteen years, the Departnent’'s nost inportant tool for
meeting this responsibility has been its D sadvant aged
Busi ness Enterprise (DBE) program This program began in
1980. Oiginally, the programwas a mnority/wonen's
busi ness enterprise program established by regul ati on under
the authority of Title VI of the Cvil R ghts Act of 1964
and ot her nondiscrimnation statutes that apply to DOT
financi al assistance programs. See 49 CFR part 23.

In 1983, Congress enacted, and President Reagan
signed, the first statutory DBE provision. This statute
applied primarily to small firms owned and control |l ed by
mnorities in the Departnent's highway and transit
progranms. Firns owned and controlled by wonen, and the
Departnent's airport program remained under the origina
1980 regul atory provisions. In 1987, Congress enacted, and
Presi dent Reagan signed, statutes expanding the programto
airports and to wonmen-owned firms. In 1991 (for highway
and transit prograns) and 1992 (for airport prograns),
Congress enacted, and President Bush signed, statutes
reaut hori zi ng the expanded DBE program

After each statutory amendnent, and at other times to
resol ve programissues, the Departnment anmended part 23.
The result has been that part 23 has becone a pat chwork
quilt of a regulation. 1In addition, years of
interpretation by various grantees and different DOT
of fices has created confusion and inconsistency in program
adm ni stration. These problens, particularly in the area
of certification, were criticized in General Accounting
Ofice reports. The Department's desire to inprove program
admi ni stration and nake the rule a nore unified whole |ed
to our publication of a Decenber 1992 notice of proposed
rul emaki ng (NPRM) .

The Departnent received about 600 comments on this
NPRM  The Departnent carefully reviewed these comrents
and, by early 1995, had prepared a draft final rule
responding to them However, in light of the Suprene
Court's June 1995 decision in Adarand v. Pe-a and the
Adm nistration's review of affirmative action prograns, the
Department conducted further review of the DBE program As



aresult, rather than issuing a final rule, we issued a
suppl emrental notice of proposed rul emaking (SNPRV) in My
1997. This SNPRM i ncor porated responses to the coments on
the 1992 NPRM and proposed further changes in the program
primarily in response to the "narrow tail oring"

requi rements of Adarand. We received about 300 coments on
the SNPRM The Departnent has carefully considered these
conments, and the final rule responds to them The fina
rule also specifically conplies with the requirenents that
the courts have established for a narrowy tail ored
affirmative acti on program

At the sane tinme that the Departnment was working on
this final rule, Congress once again considered
reaut hori zation of the DBE program In both the House and
the Senate, opponents of affirmative action sponsored
amendnents that woul d have effectively ended the program
In both cases, bipartisan nmajorities defeated the
amendnents. The final highway/transit authorization
| egi sl ation, known as the Transportation Equity Act for the
21st Century (TEA-21), retains the DBE program | n shaping
this final rule, the Departnment has listened carefully to
what both supporters and opponents of the program have said
i n Congressional debates.

Key Points of the Final Rule
Thi s di scussion reviews and responds to the SNPRM comment s
and the Congressional debates on certain key issues.
Congr essi onal debate references are to the Congressional Record
for March 5 and 6, 1998, for the Senate debate and April 1, 1998,
for the House debate, unless otherw se noted.

1. Quotas and Set-Asides.

SNPRM Comments
Most comments on this issue cane from non- DBE
contractors, who argued that the programwas a de
facto quota program Many of these contractors said
that recipients insisted that they nmeet nunerica
goal s regardl ess of other considerations, and that
the recipients did not take showi ngs of good faith
efforts seriously. Sonme non-DBE contractor
organi zati ons argued, in addition, that the program
was a quota program because it was based on a statute
that had a 10 percent target for the use of
busi nesses defined by a racial l|assification.

Congressional Debate
Opponents of the DBE program generally asserted that
it created quotas or set-asides. Senator MConnel
described the entire program particularly the
provision that "not |ess than 10 percent" of
aut hori zed funds go to DBEs, as a $17.3 billion
gquota. In other words, if the governnment decides
that you are the preferred race and gender, then you
are able to conpete for $17.3 billion of taxpayer-
funded hi ghway contracts. But, if you are the wong
race and gender, then - too bad - you can't conpete
for that $17 billion pot. (S1936).



The "not less than 10 percent" | anguage al so |ed
opponents, such as Senator Ashcroft, to |abel the
program a "set-aside," (S1405), a term al so enpl oyed
in testinony provided by a | aw professor from
California who said that the statute "inposes a set-
aside that's required regardl ess of the availability
of race-neutral solutions.” (S1407). Senator Corton
said that the DBE statute provides that "those not
defined as di sadvantaged in our society are

absol utely barred and prohibited fromgetting certain
governmental contracts." (S1415).

On the other hand, supporters of the program
were adamant that it was not a quota program
Senat or Baucus argued that the program as
i mpl enented by DOT, allows substantial flexibility to
reci pients and contractors. Recipients could have an
overall goal other than 10 percent under current
rul es, he pointed out. Senator Kerry of
Massachusetts added that what the statute does is to
"set a national goal. And it is appropriate in this
country to set national goals for what we will do to
try to break down the walls of discrimnation...."
(S1408). He also alluded to the flexibility of the
Secretary to permt overall goals of less than 10
percent. Senator Robb stated

I want to stress at the outset that this programis
not a "quota program"

as sone have suggested. There is a great difference
[ between] an aspirational goal and a rigid nunerica
requirement. Quotas utilize rigid nunerica
requirements as a neans of inplenmenting a program
The DBE program uses aspirational goals. (S1425).

Wth respect to individual contract goals, Senator
Baucus said, "once a goal is established for a
contract, each contractor nust nmake a good-faith

effort to nmeet the goal - not mathenatically
requi red, not quota required, but a good faith effort
to nmeet it." (S1402). Senator Baucus pointed to

provi sions of the SNPRM concerning overall goals,
means of neeting them and good-faith efforts as
further narrowly tailoring the program The SNPRM
confirms, he said, that "contract goals are not
binding. |If a contractor makes good faith efforts to
find qualified women or mnority-owned
subcontractors, but fails to meet the goal, there is
no penalty.” (S1403). Senator Robb added that
"Contract goals are not operated as quotas because
they require that the prine contractor nmake 'good
faith efforts' to find DBEs. |If a prinme contractor
cannot find qualified and conpetitive DBEs, the goa
can be waived." (S1425).

One of the Senators who addressed the quota/set-side
issue in the nost detail was Senator Donenici. He
concluded that "I do not agree that this mnority
busi ness programwe have in this | STEA bill before us



is a programthat mandates quotas and mandates set-
asides." (S1426). He made this statenent, in part,
on the basis of March 5, 1998, letter to hi msigned
by Secretary of Transportation Rodney Sl ater and
Attorney Ceneral Janet Reno. |In relevant part, this
letter (which Senator Donenici inserted into the
record) read as follows:

The 10 percent figure contained in the statute is not
a mandat ory

set aside or rigid quota. First, the statute
explicitly provides that the Secretary of
Transportati on may wai ve the goal for any
reason...Second, in no way is the 10 percent figure

i nposed on any state or locality...Mreover, state
agencies are permitted to wai ve goal s when

achi evenent on a particular contract or even for a
specific year is not possible. The DBE program does
not set aside a certain percentage of contracts or
dollars for a specific set of contractors. Nor does
the DBE programrequire recipients to use set-asides.
The DBE programis a goals program whi ch encourages
participation without inposing rigid requirenments of
any type. Neither the Departnent's current nor
proposed regul ations pernit the use of quotas. The
DBE program does not use any rigid nunerica

requi rements that would mandate a fixed nunber of
dollars or contracts for DBEs. (S1427).

The debate in the House proceeded in simlar
terms. (Qpponents of the DBE program such as
Representati ve Roukema (H2000), Representative Cox
(H2004) and Speaker G ngrich (H2009) said the
| egislation constituted a quota, while proponents,
such as Representatives Tauscher (H2001), Poshard
(H2003), Bonior (H2004) and Menendez (H2004) said the
program did not involve quotas or set-asides.

DOT Response
The DOT DBE programis not a quota or set-aside
program and it is not intended to operate as one.
To make this point unm stakably clear, the Departnent
has added explicitly worded new or anended provisions
to the rule.

Section 26.41 nakes clear that the 10 percent
statutory goal contained in | STEA and TEA-21 is an
aspirational goal at the national level. It does not
set any funds aside for any person or group. It does
not require any recipient or contractor to have 10
percent (or any other percentage) DBE goals or
participation. Unlike former part 23, it does not
require recipients to take any special administrative
steps (e.g., providing a special justification to
DOT) if their annual overall goal is |less than 10
percent. Recipients nust set goals consistent with
their own circunstances (see 8§26.45). There is no
direct link between the national 10 percent
aspirational goal and the way a recipient operates



its program The Departnent will use the 10 percent
goal as a neans of evaluating the overall performance
of the DBE program nationw de. For example, if

nati onwi de DBE participation were to drop

preci pitously, the Department would reevaluate its
efforts to ensure nondi scrimnatory access to DOI-
assi sted contracting opportunities.

Section 26.43 states flatly that recipients are
prohi bited fromusing quotas under any circunstances.
The section al so prohibits set-asides except in the
nost extreme circunstances where no ot her approach
coul d be expected to redress egregi ous
discrimnation. Section 26.45 nakes clear that in
setting overall goals, recipients aspire to achieving
only the amount of DBE participation that would be
obtained in a nondiscrimnatory market. Recipients
are not to sinply pick a nunber representing a policy
obj ective or responding to any particul ar
constituency.

Section 26.53 al so outlines what bidders nust
do to be responsive and responsi bl e on DOTI- assi st ed
contracts having contract goals. They must nake good
faith efforts to meet these goals. Bidders can neet
this requirenment either by having enough DBE
participation to neet the goal or by docunenting good
faith efforts, even if those efforts did not actually
achi eve the goal. These nmeans of neeting contract
goal requirements are fully equivalent. Recipients
are prohibited fromdenying a contract to a bidder
simply because it did not obtain enough DBE
participation to neet the goal. Recipients nust
seriously consider bidders' documentation of good
faith efforts. To nmake certain that bidders
showi ngs are taken seriously, the rule requires
recipients to offer admnistrative reconsideration to
bi dders whose good faith efforts showi ngs are
initially rejected.

These provisions | eave no room for doubt:
there is no place for quotas in the DOT DBE program
In the Departnment's oversight, we will take care to
ensure that recipients inplenment the program
consistent with the intent of Congress and these
regul atory prohibitions.

2. Sanctions for recipients who fail to meet overall goals.

SNPRM Comments
The issue of sanctions for recipients who fai
to meet overall goals was not a subject of coments
on the SNPRM Since the Departnent has never inposed
such sanctions, this absence of comrent is not
surpri sing.

Congressional Debate
DBE program opponents asserted, in connection
with their argunent that the DBE programis a quota
program that the Departnent could inpose sanctions
for failure to meet goals. "The goals have



requirements and the real threat of sanctions,”
Senat or McConnell said. (S1488). G ting a provision
of a Federal Hi ghway Adm nistration (FHW) manual
saying that if "a state has violated or failed to
conply with Federal |aws or...regulations,” FHMA
coul d w thhol d Federal funding, Senator MConnel

sai d,

In other words, there are sanctions. The sane
threats appear in...the Federal transportation
regul ati ons...Wen the Federal government is w el ding
that kind of weapon fromon high, it does not have to
punish them A 10 percent quota is still a quota,
even if the States always conply and no one is
formally punished. (I1d.)

Def enders of t he DBE program pointed out that
t he Departnent had never punished a recipient for
failing to meet an overall goal (e.g., Rep. Tauscher
H2001; Senator Boxer, S1433). Senator Donenici asked
Secretary Slater and Attorney General Reno whet her
there are sanctions, penalties, or fines that may be
(or ever have been) inposed on a recipient who does
not neet DBE programgoals. He entered the follow ng
reply in the record:

No state has ever been sanctioned by DOT for not
nmeeting its goals.

Nothing in the statute or regul ations inposes
sanctions on any state recipient that has attenpted
in good faith, but failed, to neet its self-inposed
goal s. (S1427).

Senator Lieberman added that if states fail to neet
their own goals, "there is

no Federal sanction or enforcenent nechanism"”
(S1493).

DOT Response

The Departnent has never sanctioned a recipient
for failing to meet an overall goal. W do not
intend to do so. To elimnate any confusion, we have
added a new provision (826.47) that explicitly states
that a recipient cannot be penalized, or treated by
t he Departnent as being in nonconpliance with the
rule, sinply because its DBE participation falls
short of its overall goal. For example, if a
recipient's overall goal is 12 percent, and its
participation is 8 percent, the Departnment cannot and
wi Il not penalize the recipient sinply because its
actual DBE participation rate was less than its goal

Overall goals are not quotas, and the
Department does not sanction recipients because their
participation levels fall short of their overal
goals. O course, if a recipient does not have a DBE
program does not set a DBE goal, does not inplenent
its DBE programin good faith, or discrimnates in
the way it operates its program it can be found in



nonconpl i ance. But its nonconpliance would never be
having failed to "nmake a nunber."

3. Economic Disadvantage.

SNPRM Comments

Sone comenters favored elimnating the
presunpti on of econom c di sadvant age, sayi ng that
appl i cants shoul d have to prove their economc
di sadvantage. Oher conmenters favored obtaining
addi tional financial information fromapplicants so
that, even if the presunption remained in force,
reci pients would have a better idea of whether
applicants really were di sadvantaged. The question
of the standard for determ ning di sadvant age
generated substantial comrent, with sone comenters
favoring, and others objecting to, the proposed use
of a personal net worth standard to assist recipients
i n determ ni ng whet her an applicant was econom cally
di sadvant aged. There was al so di sagreenent anong
conment ers concerning the | evel at which such a
standard shoul d be set (e.g., $750,000, or something
hi gher or lower). These comments, and the
Departnment's response to them are further discussed
in the section-by-section analysis for §26.67

Congressional Debate
The Congress debated the topic of who is

regarded as econom cal ly di sadvant aged under the
statute. DBE opponents, including Senators Ashcroft
(S1405) and McConnell (S1418) and Representative Cox
(H2004), asserted that outrageously rich people could
be eligible to participate as DBEs, frequently using
the Sultan of Brunei as an exanple. The basic thrust
of their argunment was that if the program does not
excl ude weal thy nmenbers of the designated groups -
meani ng those who are not, in fact, disadvantaged -
then it is "overinclusive" and therefore not narrowy
tailored. Senator MConnell added that, because the
Departnment's SNPRM did not include a specific dollar
amount for a cap on personal net worth, it would not
be effective. (S1486). On the other hand, DBE
program supporters cited the SNPRM s proposed net
worth cap as an effective device to stop weal thy
people fromparticipating in the program These
i ncluded Mnority Leader Daschle (with a reference to
a letter fromthe Associate Attorney Ceneral, S1413),
Senat or Baucus (S1414, S1423), Senator Lieberman
(S1493), Senator Boxer (S1433), and Senator Mosel ey-
Braun, who responded to the Sultan of Brunei exanple
by noting that the programwas directed primarily at
U S. citizens (S1420).

DOT Response
The final rule (826.67) specifically inposes a
personal net worth cap of $750,000. This neans that,
regardl ess of race, gender or the size of their
busi ness, any individual whose personal net worth
exceeds $750,000 is not considered econonically



di sadvantaged and is not eligible for the DBE
program The provision al so makes it much easier for
reci pients to determ ne whet her an individual's net
worth exceeds the cap. Applicants will have to
submit a statement of personal net worth and
supporting docunmentation to the recipient with their
applications. |If the informati on shows net worth
above the cap, the recipient would rebut the
presunpti on based on the information in the
application itself and the individual wuld not be
eligible for the program |In such a case, it would
not be necessary for a third party to challenge the
econom ¢ di sadvantage of an applicant in order to
rebut the presunption. Wile there have been very
few docunment ed cases of weal thy individuals seeking
to take advantage of the Departnent's program the
revised provisions of part 26 virtually elimnate
even the possibility of this type of abuse.

4. Social Disadvantage

SNPRM Comments

A few commenters suggested that the presunption
of social disadvantage, as well as that of economc
di sadvant age, be elimnated, so that applicants would
have to denonstrate both el enments of di sadvant age.
Any presunption of disadvantage tied to a racial
classification, in the view of sone of these
conment ers, underm ned the constitutionality of the
program O her commenters noted that persons who are
not nmenbers of the presunptively di sadvantaged groups
can be eligible and, in sone cases, suggested that
the criteria for evaluating such applications be
clarified.

Congressional Debate

The presunption of social disadvantage drew
fire from DBE program opponents because it was
al | egedl y overinclusive. For exanple, Senator
McConnel | produced a map illustrating the over 100
countries of origin leading to inclusion in one of
t he presuned social |l y di sadvant aged groups, pointing
out that people fromsone countries (e.g., Pakistan)
are presunmed to be socially disadvantaged while those
fromother countries (e.g., Poland) are not. (S1418).
Senat or McConnel | said that there was no basis for
selecting this definition over any other. (1d.)
Senator Hatch also listed the countries from which
Asi an- Pacific Americans and Subconti nent Asian-
Ameri cans can originate, suggesting that it was
i nappropriate to create "all kinds of special
i nterest groups who are vying for these prograns.”
(S1411).

DBE proponents responded that discrimnation
against mnorities and woren in general, and agai nst
specific minorities in particular (e.g., African
Americans) was very real and fornmed a basis for the
presunption of social disadvantage (see di scussion



bel ow concerni ng the exi stence of discrimnation).
Senat or Baucus al so noted that this presunption could
be overcone. (S1402).

Opponent s al so charged that the presunption of
soci al di sadvant age was underinclusive; that is, "you
underi ncl ude people who have a right to be included
in the bid process."” (Senator MConnell, S1399). The
peopl e who are not included who have a right to be,
in the view of opponents, are white nales (e.qg.
Senat or Sessions' reference to testinmony from Adarand
Constructors' owner, S1400). Senator Kennedy
di sagreed with this assertion, saying

O course, this programdoesn't just hel p wonen and
mnorities. It extends a helping hand to firns owned
by white males, as well. They can be certified to
[participate] if they prove that they have been

di sadvant aged. Just ask Randy Pech - owner of the
Adarand Construction Firm- because he is currently
seeking certification. (S1482).

Senat or Donenici was interested in the sane question
and entered into the record the foll owi ng response
from Secretary Sl ater and Attorney General

Reno:

Any i ndi vi dual owni ng a busi ness may denonstrate that
he is socially and econom cal ly di sadvant aged, even
if that individual is not a wonan or a mnority.

Both the current and proposed regul ati ons provide
detai |l ed guidance to recipients to assist themin
maki ng i ndi vi dual determ nati ons of di sadvantaged
status. And, in fact, businesses owned by white

mal es have qualified for DBE status. (S1427).

DOT Response

By having passed the DBE statutory provision
after lengthy and specific debate, Congress has once
agai n determ ned that nenbers of the designated
groups shoul d be presuned socially di sadvant aged.
Al'l of these groups are specifically incorporated by
reference in the |legislation that Congress debated
and approved. This presunption (i.e., a
determ nation that it is not necessary for group
menbers to prove individually that they have been the
subj ect of discrimnation or disadvantage) is based
on the understandi ng of Menbers of Congress about the
di scrimnation that nenbers of these groups have
faced. The presunption is rebuttable in the DOT
program If a recipient or third party determ nes
that there is a reasonable basis for concluding that
an individual fromone of the designated groups is
not socially disadvantaged, it can pursue a
proceedi ng under 826.87 to renove the presunption
Li kewi se, a white male, or anyone el se who is not
presuned to be di sadvantaged, can make an i ndi vi dua
showi ng of social and economi c di sadvant age and



participate in the programon the sane basis as any
ot her di sadvantaged i ndivi dual (see 8§26.67).

5. The "Low-Bid System."
SNPRM Comments

Non- DBE contractors expressed concern that a
variety of provisions under the program and the SNPRM
adversely affected the lowbid system including
contract goals, evaluation credits, and good faith
ef forts gui dance concerning prime contractors
handl i ng of subcontractor prices and consideration of
ot her bidders' success in neeting goals.

Congressional Debate

Opponents of the DBE program assert that the
programresults in white male contractors not
receiving contracts they woul d ot herwi se expect to
receive. Senator Sessions cited the statenment of the
Adar and company to this effect. (S1400). Senator
Ashcroft said that "if two bids conme in fromtwo
subcontractors, one owned by a white nale and the
other by a racial mnority, and the bids are the
same, or even close, the job will go to the mnority-
owned conpany, not the |ow bidder." (S1405). Senator
CGorton inserted into the record letters froma
Spokane subcontractor asserting that, in a nunber of
cases, it had lost subcontracts to DBE firmnms despite
having a | ower quote. (S1415-16). Representative
Roukema al so cited exanples of firms who made siml ar
assertions. (H2000).

In contrast, DBE program proponents argued that
t he program was about |eveling the playing field for
DBEs. Senator Mysel ey-Braun cited letters from her
constituents for the point that

...the DBE programis not about taking away contracts
fromqualified mal e-owned busi nesses and handi ng t hem
over to unqualified femal e-owned firnms. The program
i s not about denying contracts to Caucasian | ow

bi dders in favor of higher bids that happen to have
been submitted by Hi spanics or African Americans or
Asi ans or wonen. (S1420).

Wthout such a program her constituents' letters
said, they would | ose the chance to compete. (I1d.).
Cting testinmony froma Judiciary Comrittee hearing,
Senat or Kennedy noted that it was the experience of
some DBEs that white male prime contractors had
accepted higher bids fromother firns to avoid
working with DBEs. (S1430).

Wy woul d a general contractor accept a higher bid?
It doesn't make sense unl ess you renenber that the
tradi ti onal business network doesn't include wonen or
mnorities. . . [A woman busi ness owner testified]
that sone general contractors would rather |ose noney
than deal with female contractors. (I1d.)



DOT Response

For the nost part, statutory |ow bid
requi rements exist only at the prime contracting
level. That is, state and | ocal governnents, in
awardi ng prime contracts, nust select the | ow bidder
in many procurenents (there may be exceptions in sone
types of purchases). Nothing in this regulation
requi res, under any circunstances, a recipient to
accept a higher bid for a prine contract froma DBE
when a non-DBE has presented a lower bid. This rule
does not interfere with recipients' inplenentation of
state and local |lowbid |egislation.

The sel ection of subcontractors by a prine
contractor is typically not subject to any | ow bid
requi rements under state or local law. Prine
contractors have unfettered discretion to sel ect any
subcontractor they wish. Price is clearly a key
factor, but nothing legally conpels a prine
contractor to hire the subcontractor who nakes the
| owest quote. Oher factors, such as the prine
contractor's famliarity and experience with a
subcontractor, the quality of a subcontractor's work,
t he word-of -nmouth reputation of the subcontractor in
the prine contracting comunity, or the prine's
confort or disconfort with dealing with a particul ar
subcontractor can be as or nore inportant than price
in sone situations. It is in this context that
826.53 requires that prine contractors nake good
faith efforts to achi eve DBE contract goals. The
rul e does not require that recipients ignore price or
quality, let alone obtain a certain anmount of DBE
participation without regard to other considerations.
The good faith efforts requirenments are intended to
ensure that prime contractors cannot sinply refuse to
consi der qualified, conpetitive DBE subcontractors.
At the sane tinme, the good faith efforts waiver of
contract goals serves as a safeguard to ensure that
prime contractors will not be forced into accepting
an unreasonabl e or excessive quote froma DBE
subcontractor.

6. Constitutionality.

SNPRM Comments

Non- DBE contractors and their groups argued
that the SNPRM proposals, particularly with respect
to overall goals and the use of race-conscious
measures, failed to nmeet the Adarand narrow tailoring
test. Many of these commenters said that the overal
goal s were suspect because they did not adequately
consi der the capacity of DBEs to performcontracts
and Adarand requires that race-consci ous neasures nay
be used only after a recipient has denonstrated that
race-neutral nmeans have failed. The use of
presunptions based on racial classifications was
viewed as intrinsically unconstitutional by these
conment ers, many of whomcited the | anguage of Judge



Kane's decision in the Adarand remand to this effect.
Sonme commenters al so contended that, absent

reci pi ent-specific findings of conpelling need, the
program coul d not be constitutional. They said that
existing information alleging conpelling interest -
such as various disparity studies or information
conpi l ed by the Departnment of Justice - was

i nadequate to neet the compelling interest test.

DBEs and reci pi ents who comment ed def ended t he
constitutionality of the program often citing
experience with discrimnation in the nmarketplace and
contendi ng that the SNPRM succeeded in narrowy
tailoring the program

Congressional Debate

Proponents and opponents of the DBE program
extensively debated the constitutionality of the DBE
statutory provision and the entire DBE program
Ceneral |y, opponents argued that the Supreme Court
and District Court decisions in Adarand rendered the
program unconstitutional, while proponents said that
t he decisions did not have that effect.

Proponents and opponents of the DBE program
agreed that the Supreme Court's Adarand deci sion
established a two-part test for the constitutionality
of a programthat uses a racial classification. The
program nust be based on a conpel | i ng governnent a
interest and be narrowy tailored to further that
interest (e.g., Senator MConnell, S1396; Senator
Baucus, S1403). Opponents relied on the finding of a
Col orado district court on remand that the program
was not narrowy tailored and was thus
unconstitutional (Senator MConnell, S 1396; Senator
Ashcroft, S1405). Proponents replied that the remand
deci sion represented the views of only one district
court (Senator Baucus, S1403), that it failed to
properly apply the reasoning of the Suprene Court
decision with respect to narrow tailoring (Senator
Doneni ci, S1425), and that the Departnent's
forthcom ng regul ati ons woul d ensure that the program
was narrowy tailored (see discussion bel ow).

A. Conpelling interest
(1) Existence of Discrimnation

Proponents (and sone opponents) of the DBE
provi sion said that discrimnation and/or
di sadvantage with respect to mnorities and/or wonen
persists. In the House, these included
Representati ve Roukema (H2000-01), Representative
Norton (H2003), Representative Poshard (H2003),
Representati ve Menendez (H2004), Representative Davis
of Illinois (H2005), Representative Boswell (H2005),
Representati ve Lanpson (H2006), Representative
Kennedy (H2006), Representative Jackson-Lee (H2006),
Representati ve Edwards (H2007), Representative
Andrews (H2007), Representative Rodriguez (H2008),
Representati ve Towns (H2010), Representative D xon
(H2010), and Representative M| ender-MDonal d



(H2011). DBE opponents typically remained silent on
this point, neither affirmng nor denying the

exi stence of discrimnation agai nst wonen and
mnorities.

There was a simlar pattern in the Senate
debates. (pponents typically did not address the
present existence of discrimnation or di sadvantage
with respect to mnorities and wonen or its
continuing effects, spoke of such discrimnation as
somet hing that existed in the past (Senator Sessions,
S1399; Senator Hatch, S1411), or asserted that race-
based di sadvantage or di scrimnation no | onger exists
(Senat or Ashcroft, S1406).

The Senators who said that such discrimnation
persists included Senator Baucus (S1403, S1413,
S1496), Senator Warner (S1403), Senator Kerry
(S1408), Senator Wellstone (S1410), Senator Mosel ey-
Braun (S1419-20), Senator Robb (S1422); Senator
Br ownback (S1423-24), Senator Donenici (S1425-26),
Senat or Kennedy (S1429-30, S1482), Senator Specter
(S1485), Senator MCain (S1489), Senator Lautenberg
(S1490), Senator Durbin (S1491), Senator Daschle
(S1492), Senator Lieberman (S1493), Senator Bi ngaman
(S1494), Senator Murray (S1495), and Senator Dorgan
(S1495).

(2) Evidence of discrimnation or

di sadvant age

In cooments on the passage of the TEA-21
conference report in the Senate, Senator Chafee noted
a Col orado Departnent of Transportation disparity
study that found a disproportionately small nunber of
worren- and minority-owned contractors participating
in that state's highway construction industry. Mre
than 99 percent of contracts went to firms owned by
white nen. (Congressional Record, May 22, 1998;
S5413). In the House discussion of the conference
report, Representative Norton presented an extensive
summary of rel evant evi dence of discrimnation
formng the basis for a conpelling need for the DBE
program (H3957).

Thr oughout the debate, the Menbers who affirmed
the exi stence of discrimnation and/or di sadvant age
asserted a nunber of factual bases for concluding
that the DBE programwas necessary. This information
is largely drawn fromthe Senate debate; the briefer
House debate contains |ess detail

Senat or Baucus cited disparities between the
earni ngs of wonen and nmen and between the percentage
of small busi nesses wonen own and the percentage of
Federal procurenent dollars they receive. He also
noted that mnorities make up 20 percent of the
popul ati on, own 9 percent of construction businesses,
and get only 4 percent of construction receipts.
(S1403). Finally, Senator Baucus, via a letter from
the Associate Attorney General, cited to numerous
Congressional findings concerning the effects of



discrimnation in the construction industry and in
DOT- assi sted prograns. (S1413).

Senat or Kerry added that women own 9.2 percent
of the nation's construction firnms but their
conpani es earn only about half of what is earned by
mal e-owned firns. (S1409). Senator Robb commented
that the evidence of racially based di sadvantage is
"conpel ling and disturbing.” He continued, stating
that, "White-owned construction firnms receive 50
times as many | oan dollars as African-Amreri can owned
firms that have identical equity." (S1422).

Senat or Kennedy said that the playing field for wonen
and mnorities and other victins of discrimnation
was still not level. Job discrimnation against
mnorities and the "glass ceiling"” for wonen stil
persi sted, he said, adding that "Nowhere is the deck
stacked nore heavily agai nst wonen and mnorities
than in the construction industry.” (S1429). He
cited a nunber of instances in which mnority or
femal e contractors encountered overt discrimnation
intrying to get work. (S1429-30).

Senat or Lautenberg said that, for
transportation-rel ated contracts, mnority-owned
firms get only 61 cents for every dollar of work that
whi t e nmal e-owned busi nesses receive. The conparabl e
figure for wonen-owned firnms was 48 cents. He also
nmentioned that "wonen-owned busi nesses have a | ower
rate of |oan delinquency, yet still have far greater
difficulty in obtaining |loans.” (S1490). He then
spoke of the continuing effects of past
di scrimnation

JimCrow | ans were wi ped off the books over 30 years
ago. However, their pernicious effects on the
construction industry remain. Transportation
construction has historically relied on the old boy
network which, until the |ast decade, was al nost
exclusively a white, old boy network....This is an

i ndustry that relies heavily on business friendships
and rel ati onshi ps established decades, sonetines
generations, ago - years before mnority-owned firns
were even allowed to conpete. (1d.)

Senator Durbin referred to recent studies
concerning job bias against mnorities and wonen.
(S1491). Senator Lieberman referred generally to
previ ous Congressional commttee findi ngs and
testimony concerning still-existing barriers to ful
participation for mnorities and wonen. (S1493). He
also cited the May 1996 Department of Justice survey
of discrimnation and its effects in business and
contracting. He referred to a recent study in Denver
showi ng that African Anericans were 3 tines, and
H spanics 1.5 tinmes, nore likely than whites to be
rejected for business |oans. Senator Daschl e sunmed
up by saying, "[t]here is clearly a conpelling
interest in addressing the pervasive discrimnation



that has characterized the highway construction
i ndustry." (S1492).

Thr oughout the portion of the debate described
above, many of the Menbers stressed that goal - based
prograns |ike the DBE programwere the only effective
way to conbat the continuing effects of
di scrimnation

Senat or Baucus cited the experience of
M chi gan, in which DBE participation in the state-
funded portion of the highway programfell to zero in
a nine-nonth period after the state termnated its
DBE program while the Federal DBE programin
M chi gan was able to maintain 12.7 percent
participation. (S1404). Senator Kerry al so raised
the M chi gan exanple, and went on to cite simlar
sharp decreases in DBE participation when Loui si ana,
H | | sborough County, Florida, and San Jose,
California, elimnated affirmative action prograns
covering state- and | ocally-funded prograns. Senator
Kerry asked rhetorically:

...is that just the econony of our country speaking,
an econony at one nmonent that is capable of having 12
percent and at anot her nonment, where they |ose the
incentive to do so, to drop down to zero, to drop
down by 99 percent, to drop down by 80 percent, to
have .4 at the State level while at the Federal |eve
there are 12 percent? You could not have a nore
conpelling interest if you tried.... (S1409-10).

Senat or Mdsel ey- Braun added the exanpl es of
Ari zona, Arkansas, Rhode Island, and Del aware to the
jurisdictions cited by other nenbers where state-
funded projects without a DBE program have
significantly | ess DBE participation than Federally
funded projects subject to the DBE program She
added, "Were there are no DBE prograns, wonen- and
m nority-owned small businesses are shut out of
hi ghway construction." (S1420-21). Senator Kennedy
added Nebraska, M ssouri, Tanpa and Phil adel phia to
the list of jurisdictions that experienced
preci pitous drops in DBE participation after goals
progranms ended. (S1429-30; S1482). He also cited
conments from DBE conpani es that goal prograns were
needed to surmount discrimnation-related barriers.
(S1482). Senator Donenici repeated many of the sane
poi nts as previ ous DBE proponents concerning the
basis for concluding that the programwas needed
(S1426), as did Senator Kenpthorne. (S1494).

Senat or Robb enphasi zed that the DBE program
was essential to conmbating discrimnation and
ensuring econom c opportunity, explicitly linking the
fall-off in DBE participation to continuing
di scrimnation

VWere DBE prograns at the State | evel have been
elimnated, participation by qualified wonen and



qualified minorities in government transportation
contracts has plunmeted. There is no way to know
whether this discrimnation is intentional or
subconsci ous, but the effect is the sane. This
experience denonstrates the sad but inescapable truth
that, when it cones to providi ng econom c
opportunities to wonmen and mnorities, passivity
equal s inequality. (S1422).

3. Narrow tailoring

DBE proponents cited the Department's
proposed DBE rule as the vehicle that would ensure
that the DBE programwould be narrowy tail ored
They cited features of the SNPRMincluding a new
mechani sm for cal cul ati on of overall goals, giving
priority to race-neutral measures in neeting goals, a
greater enphasis on good faith efforts, DBE
diversification, added flexibility for recipients,
net worth provisions, ability to challenge
presunptions of social and econom c di sadvant age, and
flexibility in goal-setting. In comrents on the
Senat e consi deration of the TEA-21 conference report,
Senat or Baucus concl uded by sayi ng:

As | explained in ny statements during the debate on
the McConnel |l amendnent...the programis narrowy
tailored, both under the current and the new
regul ati ons, which enphasize flexible goals tied to
the capacity of firns in the | ocal market, the use of
race-neutral neasures, and the appropriate use of

wai vers for good faith efforts. (Congressional
Record, May 22, 1998; S5414).

Fol  owi ng Senat or Baucus' remnarks, Senator Chafee,
Chai rman of the committee of jurisdiction, requested
that he be associated with Senator Baucus' renarks on
constitutionality. (S5414).

DBE opponents deni ed that regul atory
change could result in a narroWy tailored program
Senator Smith said "The adm nistration's attenpt to
conply with the Court's decision by fiddling around
with the DOT regul ati ons does not neet the
constitutional litmus test."” (S1398). The nost
frequent argunent against the efficacy of regulatory
change was that a racial classification is inherently
unable to be narrowy tailored. (Senator Sessions,
S1399-1400; Senator Ashcroft, S1407).

DOT Response

The 1998 debate over DBE | egislation was
t he nost thorough in which Congress has engaged since
t he begi nning of the program The record of this
debate clearly supports the Departnment's view that
there is a conpelling governnental interest in
remedyi ng discrimnation and its effects in DOI-
assisted contracting. Congress clearly determ ned
that real, pervasive, and injurious discrimnation
exi sts. Congress backed up that determ nation with



reference to a wi de range of factual material

i ncluding private and public contracting, DOT-

assi sted and state- and | ocal |l y-funded progranms and
the financing of the contracting industry. By
retaining the DBE statutory provisions against this
factual background, Congress clearly found that there
was a conpel ling governnmental interest in having the
progr am

The courts, including the court in the
Adarand Constructors Inc. v. Pe-a, 965 F. Supp. 1556
(D.Col 0., 1997) and the court in In re: Sherbrooke
Soddi ng, 6-96-CV-41 (D.M nn. 1998), agree that
Congress has the power to | egislate on a nationw de
basis to address nati onwi de problens. Congress has a
uni que role as the national legislature to | ook at
the whole of the United States for the basis to find
a conpel ling governnmental interest supporting the use
of race-based renedies. Congress is not required to
make particul arized findings of discrimnation in
i ndividual localities to which a nationw de program
may apply. Nor is Congress required to find that the
Federal governnent itself has discrimnated before
appl ying a race-conscious renedy. (ld. at 1573).

Havi ng revi ewed the extensive evidence of
discrimnation and its relationship to DOTI-assisted
contracting, the District Court in Adarand determn ned
that current and previous DBE provisions were a
"consi dered response by Congress to the effects of
discrimnation on the ability of mnorities to
participate in the mainstream of federa
contracting.” (ld. at 1576). The court stated that
"Congress has a strong basis in evidence for enacting
the chal |l enged statutes, which thus serve a
'conpel ling governmental interest.'" (1d. at 1577).
The extensive Congressional debate and information
supporting the enactnment of the 1998 DBE provi sion
significantly strengthens the existing basis for
declaring that this program serves a conpel ling
governmental interest.

The basis for District Court's view that
the programat issue in Adarand is unconstitutiona
is stated nost clearly in the foll owi ng passage:
Contrary to the [Suprene] Court's pronouncenent that
strict scrutiny is not 'fatal in fact," | find it
difficult to envisage a race-based classification
that is narrowy tailored. By its very nature, such
[a] programis both underinclusive and overi ncl usive.
(1d. at 1580).

By underinclusive, the court said it meant that
caucasi ans and menbers of non-designated mnority
groups are excluded. By overinclusive, it said it
meant that all the nmenbers of the designated groups
are presumed to be economcally and/or socially

di sadvant aged, w thout Congress having inquired
whether a particular entity seeking a racia
preference has suffered fromthe effects of past



discrimnation (citing the Suprene Court's Croson
deci si on, which concerned the powers of state and
| ocal governnments to use race-based renedies). (1d.)
As Senat or Domeni ci pointed out (S1425),
the key words in the District Court's opinion are
"Contrary to the [Suprene] Court's pronouncenent....’
The District Court's analysis departs markedly from
the controlling decision of the Suprene Court on this
i ssue (Adarand v. Pe-a, 515 U.S. 200 (1995)). The
Suprene Court's |language with which the District
Court disagreed is the foll ow ng:

Finally, we wish to dispel the notion that strict
scrutiny is "strict in theory, but fatal in fact.”
[citation omitted] The unhappy persistence of both
the practice and the lingering effects of racial

di scrimnation against mnority groups in this
country is an unfortunate reality, and government is
not disqualified fromacting in response to it...Wen
race-based action is necessary to further a
conpelling interest, such action is within
constitutional constraints if it satisfies the
"narrow tailoring” test this Court has set out in
previ ous cases. (515 U. S. at 237).

The Supreme Court evidently considers the "not fata
in fact" language to have continuing vitality, having
cited it in a subsequent case (U S. v. Virginia, 518
U S. 515, note 6 (1996)).

Under the District Court's analysis,
Congress coul d never use a race-based classification,
no matter how conpelling the need, because any such
classification would intrinsically fail to be
narrowy tailored. This approach effectively noots
the determ nati on of whether there is a conpelling
governmental interest. The Supreme Court's approach
by contrast, permts a racial classification to be
used, given the existence of a conpelling interest,
if it is narrowy tail ored.

VWhat is the test for narrow tailoring?
As set forth in United States v. Paradise, 480 U. S
149, 171 (1987), the test includes several factors:
"the necessity for relief and the efficacy of
alternative renedies; the flexibility and duration of
the relief, including the availability of waiver
provisions; the relationship of the goals to the
rel evant | abor market; and the inpact of the relief
on the rights of third parties.” I n Adarand, the
Suprene Court specifically invited inquiry into
whet her there was any consideration of the use of
race-neutral means to increase mnority business
participation (related to the efficacy of alternative
renmedi es) and whet her the programwas appropriately
l[imted so that it will not |ast |onger than the
discrimnation it is designed to elimnate (rel ated
to the duration of relief). (515 U S. at 238).

This final rule successfully addresses
each elenent of this test:



¥ The necessity of relief. Thr oughout the debate on
t he conpel li ng governnmental interest, the bipartisan
maj ority of both houses of Congress repeatedly
described the necessity of the DBE program s goal -
based approach to renedying the effects of
discrimnation in DOT-assisted contracting. The nost
significant evidence denonstrating the necessity of a
goal -oriented programis the evidence cited of the
fall-off in DBE participation in state contracting
when goal -oriented prograns end, compared to
participation rates in the Federal DBE program

¥ Efficacy of alternative renedies. This elenment of
the narrow tailoring standard is related to the
Suprene Court's inquiry concerning race-neutra
progranms. Under 826.51 of this rule, recipients are
required to neet the maxi mum feasible portion of
their overall goals by using race-neutral measures.
Reci pients are not required to have contract goals on
each contract. Instead, they are instructed to use
contract goals only for any portion of their overal
goal they cannot neet through race-neutral measures.
Contract goals are intended as a safety net to be
used when race-neutral means are not effective to
ensure that a recipient can achieve "l evel playing
field." Moreover, the regul ati ons provi de that

reci pients nust reduce the use of contract goals when
other nmeans are sufficient to nmeet their overal

goals. This ensures that race-conscious relief is
used only to the extent necessary and is replaced by
race-neutral as quickly as possible.

¥ Flexibility of relief. Flexibility is built into
the programin a variety of ways. Recipients set
their own goals, based on | ocal market conditions;
their goals are not inposed by the federal governnent
nor do recipients have to tie themto any uniform
nati onal percentage. (826.45). Recipients also
choose their own nethod for goal setting and can
choose to base the goal on the evidence that they
bel i eve best reflects their market conditions.
(826.45). Recipients have broad discretion to choose
whet her or not to use a goal on any given contract,
and if they do choose to use a contract goal, they
are free to set it at any level they believe is
appropriate for the type and | ocation of the specific
work involved. (826.51). The rule also ensures
flexibility for contractors by requiring that any
contract goal be waived entirely for a prine
contractor that denonstrates that it made good faith
efforts but was still unable to neet the goal
(826.53). The rule also allows recipients that
bel i eve they can achi eve equal opportunity for DBEs

t hrough di fferent approaches to get waivers rel easing
them from al nost any of the specific requirements of
the rule. (826.103). Recipients can also get
exenptions fromthe rule if they have uni que



ci rcunstances that make conplying with the rule
i npractical. (826.103).

¥ Duration of relief. The TEA-21 DBE programw ||
end in 2004 unless reauthorized by the Congress. In
each successive reauthorization bill for the surface
transportation and airport prograns, Congress wll
have the opportunity to exam ne the current state of
transportation contracting and determ ne whet her the
DBE program statutes are still necessary to remedy
the continuing effects of discrimnation. In
addition, the duration of relief for individuals and
firms are limted by the personal net worth threshold
and busi ness size caps. Wen an individual's
personal wealth grows beyond the threshold, he or she
will lose the presunption of disadvantage. (826.67).
Simlarly, when a firms receipts grows beyond the
smal | business size standards, it loses its
eligibility to participate in the program (826.65).
Finally, to ensure that race-conscious renedi es are
not used any |onger than absol utely necessary, 826.51
requires recipients to reduce the use of contract
goals and rely on race-neutral mneasures to the extent
that they are effective.

¥ Rel ationship of goals to the relevant market. The
overall goal setting provisions of 826.45 require
that recipient set overall goals based on
denonstrabl e evidence of the relative availability of
ready, willing and able DBEs in the areas from which
each recipient obtains contractors. These provisions
ensure that there is as close a fit as possible

bet ween the goals set by each recipient and the
realities of its relevant market. Wen a recipient
sets contract goals, 826.51 provides that these goals
are to be set realistically inrelation to the
availability of DBEs for the type and | ocation of
wor k i nvol ved.

¥ Inpact of relief on the rights of third parties.
The legitimate interests of third parties (e.g.,
prime contractors, non-DBE subcontractors) are only
mninmally i npacted by the DBE program since the
programis ainmed at replicating a market in which
there are no effects of discrimnation and the
program affects only a relatively small percentage of
total federal-aid funds. The design of the overal
and contract goal provisions ensures that the use of
race-consci ous renedi es having the potential to
affect the interests of third parties is limted to
the extent necessary to counter the effects of

di scrimnation. Individual prinme contractors are
further protected from suffering any undue burdens by
826.51, which prevents a prime contractor fromlosing
a contract if it nade good faith efforts but was
still unable to neet a goal. Non-DBE firns are al so
protected by 826.33, which directs recipients to take



appropriate steps to address areas of
overconcentration of DBE firms in certain types of
work that could unduly burden non-DBE firmnms seeking
t he same type of work

¥ Inclusion of appropriate beneficiaries. The
certification provisions of Subparts D and E, and
particularly the social and econom ¢ di sadvant age
provi sions of 826.67, ensure that only firns owned
and controlled by individuals who are in fact

soci ally and economi cal |l y di sadvant aged can
participate in the program Eligibility provisions
guard agai nst overincl usi veness by ensuring that

i ndividuals with too great net worth are not presuned
di sadvant aged and by permtting the recipient - on
its own initiative or as the result of a conplaint -
to follow procedures to rebut the presunption of
soci al and/or econom c di sadvantage. They guard

agai nst underi ncl usi veness by permtting any business
owner, including a white male, to denmobnstrate socia
and econom c di sadvantage on an indivi dual basis.

SECTION-BY-SECTION ANALYSIS

§26.1 - What are the objectives of this part?

There were relatively few conments on this section of
the SNPRM nost of which agreed with the proposed | anguage.
We have adopted the suggestion of sone commenters that
specific reference be nade to the role of the DBE program
i n hel ping DBEs overcone barriers (e.g., access to capita
and bonding) to equal participation. W have al so added a
specific reference to the role of the programin creating a
| evel playing field on which DBEs can conpete fairly for
DOT- assi sted contracts. Sone non-DBE contractors urged
t hat | anguage be added to explicitly oppose "reverse
discrimnation.” The rule clearly states that
nondi scrimnation is the programis first objective and the
Departnment reiterates here that it opposes unlawfu
di scrim nation of any kind.

§26.3 To whom does this part apply?

This provision is unchanged fromthe SNPRM except
for references to the new TEA-21 statutory provisions. A
few commenters wanted this provision to apply to Federa
Rai | road Adm nistration (FRA) prograns, as did the origina
version of fornmer part 23. However, FRA does not have
specific statutory authority for a DBE programparallel to
the TEA-21 | anguage. One commenter asked if the | anguage
saying that DBE requirenments do not apply to contracts
wi t hout any DOT funding is inconsistent with Federa
Transit Adm nistration (FTA) guidance on applicability.
VWil e the structure of the FTA programis such that FTA
funds are commngled with Iocal funds in many transit
authority contracts (e.g., any contract involving FTA
operating assistance funds), to which DBE requirenents



woul d apply, a contract which is funded entirely with | oca
funds -- and wi thout any Federal funds -- would not be
subject to requirenents under this rule.

826.5 What do the terms used in this part mean?

There were relatively few conments on the definitions
proposed in the SNPRM One conmenter wanted to substitute
the term"historically underutilized business" for DBE
G ven the continued use of the DBE termin Congressional
consi deration of the program the continued use of the
"socially and econom cal |y di sadvant aged i ndi vi dual s"
| anguage in the statute, and the famliarity of concerned
parties with the DBE term we do not believe changing the
termwoul d be a good idea

A few commenters asked for additional definitions or
el aboration of existing definitions (e.g., "form of
arrangenent, " "financial assistance program" "comercially
useful function"). These terns are either already defined
sufficiently or are best understood in context of the
operational sections in which they are enbedded, and
abstract definitions in this section would not add nuch to
anyone's ability to nake the program work well
Consequently, we are not adding them O herw se the final
rul e adopts the SNPRM proposals for definitions with only
m nor editorial changes.

The Departnent has added, for the sake of clarity and
consi stency with other Federal prograns, definitions of the
terms Al askan native, Al askan native corporation (ANC)
Indian tribe, inmmediate famly menber, Native Hawaii an
Nati ve Hawai i an organi zation, principal place of business,
primary industry classification, and tribally-owned
concern. These definitions are taken fromthe SBA s new
smal | di sadvant aged busi ness programregul ation (13 CFR
8124.3). The definitions of the designated groups included
in the definition of "socially and econom cal ly
di sadvant aged i ndi vidual " al so derive fromthe SBA
regul ations, as the Departnent's DBE statutes require. W
believe these will be useful ternms of art in inplenenting
t he DBE program

A few commenters requested definitions for the terns "race-
consci ous"” and "race-neutral,” and we have provided
definitions. A race-conscious programis one that focuses
on, and provides benefits only for, DBEs. The use of
contract goals is the primary exanple of a race-conscious
measure in the DBE program A race-neutral programis one
that, while benefiting DBEs, is not solely focused on DBE
firms. For exanple, snmall business outreach prograns,
techni cal assistance prograns, and pronpt paynment clauses
can assist a wide variety of small businesses, not just
DBEs.

826.7 What discriminatory actions are forbidden?
One commenter wanted to add prohibitions of
di scrimnation based on age, disability and religion. The
Departnment is not doing so, because discrimnation on these
grounds is already prohibited by other statutes (e.g., the



Amrericans with Disabilities Act with respect to
disability). Also, statutes which formthe basis for this
rule focus on race, color, national origin, and sex.
Congress determ ned that remedi al action focused on these
areas i s necessary. These grounds for discrimnation are
al so nost relevant to problens in the DBE programthat have
been alleged to exist (e.g., disparate treatnment of DBE
certification applicants by race or sex). Some opponents
of the programsaid that the DBE program di scrim nates

agai nst non-DBEs. However, the Departnent believes that
the programis constitutional and does not viol ate equa
protection requirenents. A reference to DOT Title VI
regul ati ons has been del eted as unnecessary; otherwi se,
this provision is the same as in the SNPRM

826.9 How does the Department issue guidance and

interpretations under this part?

Conment ers, nost of whomwere recipients, focused on
two issues in this section. First, a mgjority of the
conments favored the "coordi nati on nechani sm' concept for
ensuring consi stent DOT gui dance and interpretations. The
few that disagreed with this approach did so out of a
concern that the nechani smwould add del ays to the process.
These comrenters favored additional training or an 800
nunber hot line to speed up the process.

We believe that proper coordination of interpretations and
guidance is vital to the successful inplenentation of this
rule. As the preanbles to the 1992 and 1997 proposed rul es
ment i oned, inconsistent inplenmentation of part 23 has been
a continuing problem which has been criticized by a
Ceneral Accounting Ofice report and which has created
unnecessary difficulty for recipients, contractors, and the
Departnment itself. A process for ensuring that the
Departnment speaks with one voice on DBE inpl enentation
matters, and for letting the public know when DOT has
spoken, will greatly inprove the service we give our

cust omers.

We do not believe this coordination process will result in
significant delays in providing guidance. Nor will it
inhibit the ability of DOT staff and custoners to
conmuni cate with one another. For exanple, the process
does not apply to informal advice provided by staff to
reci pients or contractors over the phone or in a letter or
e-mail. It does maintain, however, the inportant
di stinction between informal staff assistance on one hand
and a binding institutional position on the other

For clarity in the process, we have nodified the | anguage
of the rule text to nake clear that interpretations and
gui dance are binding, official Departmental positions if
the Secretary signs themor if the document includes a
statement that they have been reviewed and approved by the
Ceneral Counsel. The General Counsel will consult fully
with all concerned offices as part of this review process.



W intend to post significant gui dance docunents and
interpretations on the Departrment's web site to nake them
wi dely and qui ckly available. As sone comenters
suggested, we are al so continuing to consider formng an
advi sory conmttee (or working group of an existing
conmttee) to facilitate customer input into DBE program
matters. This is separate fromthe coordi nati on mechani sm
however, which is an internal DOTI process.

The rul e's provisions regardi ng exenptions and
wai vers, previously found in the SNPRMs 826.9(c) and (d),
are now included as a separate section at §26.15.

826.11 What records do recipients keep and report?
The Departnent asked, in the SNPRM whether it would

be advi sable to have one standard reporting formfor
i nformati on about the DBE program Currently, each
operating adm nistration (OA) has its own reporting form
and requirenents. Virtually all the comrenters that
addressed this issue favored a single, DOT-w de reporting
form Comenters also had a wide variety of suggestions
for what data should be reported, formats, and retention
peri ods.

The Departnent is adopting the suggestion of having a
single reporting form which we believe will reduce
adm ni strative burdens for recipients, particularly those
who receive funds fromnore than one OA. Because we do not
want to delay the issuance of this rule while a formis
bei ng devel oped, we are reserving the date on which this
single formrequirenent will go into effect. W will take
conments on the specifics of reporting into account and
consult with interested parties as we devise the form
which will be published subsequently in Appendix B to this
rule. The Appendix will also address the issues of
reporting frequency and record retention periods.
Meanwhi l e, recipients will continue to report as directed
by the concerned QA(s), using existing reporting fornmns.

The rule is also adding a requirenent that recipients
devel op and maintain a "bidders" list. The bidders list is
intended to be a count of all firns that are participating,
or attenpting to participate, on DOI-assisted contracts.
The list must include all firms that bid on prine contracts
or bid or quote subcontracts on DOT-assisted projects,

i ncl uding both DBEs and non-DBEs. Bidders lists appear to
be a prom sing nethod for accurately determ ning the
availability of DBE and non-DBE firns and the Depart nment
bel i eves that devel opi ng bidders data will be useful for
recipients. Creating and maintaining a bidders list wll
gi ve recipients another valuable way to nmeasure the
relative availability of ready, willing and abl e DBEs when
setting their overall goals. (See 826.45). W realize
that identifying subcontractors, particularly non-DBEs and
all subcontractors that were unsuccessful in their attenpts
to obtain contracts, may well be a difficult task for many
reci pients. Mndful of that potential burden, the rule
wi Il not inpose any procedural requirenments for how the
data is collected. Recipients are free to choose whet her



or not they wish to gather this data through their existing
bi ddi ng and reporting processes. Recipients are encouraged
to make use of all of the data already available to them
and all nethods of reporting and conmmunication with their
contracting conmunity that they already have in place. In
addi tion, the Departnent suggests that recipients consider
using a widely publicized public notice or a widely

di ssem nated survey to encourage all firnms that have bid or
gquoted contracts to nake thensel ves known to recipients.

Once recipients have created the |list of bidders,
they will have to supplenment that information with the age
of each firm (since establishnent) and the annual gross
receipts of the firm(or an average of its annual gross
recei pts). Recipients can gather this additiona
i nformati on by sending a questionnaire to the firnms on the
list, or by any other means that the recipient believes
will yield reliable information. The recipient's plan for
how to create and maintain the |list and gather the required
i nformati on nmust be included in its DBE program

826.13 What assurances must recipients and contractors make?
There were few comments on this section. Mst of

t hese supported the proposal. [OOne comrent suggested
specific mention of pronpt paynment, but in view of the
substantive requirenents on this subject, we do not believe
such a nention is needed. Sonme comenters favored
requiring additional public participation as part of the
assurance for recipients. Again, given substantive
provi sions of this rule concerning public participation, we
do not believe that repetition here is needed. One
conmenter said that incorporating the requirenments of part
26 in the contract was confusing, since many provisions of
part 26 apply only to recipients. W have rewitten the
assurance for contractors in response to this concern
speci fying that contractors are responsible only for
carrying out the requirements of part 26 that apply to
t hem

826.15 How can recipients apply for exemptions or waivers?
There has been sone confusion as to this rule's

di stinction between exenption and waiver. Put sinply,
exenptions are for unique situations that are nost |ikely
not to be either generally applicable to all recipients or
to have been contenpl ated in the rul enaking process. If
such a situation occurs and it nakes it inpractical for a
particular recipient to conply with a provision of part 26,
the recipient should apply for an exenption fromthat
provi sion. The waiver provision, by contrast, is not
desi gned for extraordi nary circunstances where a recipient
may not be able to conply with part 26. Wiver is for a
situation where a recipient believes that it can better
acconplish the objectives of the DBE programthrough neans
ot her than the specific provisions of part 26

There were a nunber of comments about the proposed
program wai ver provision. Mst comenters on this issue
favored the proposal, believing it could add flexibility to



the way recipients inplenment the DBE program A few
commenters were concerned that too |iberal use of the

wai ver provision mght undermne the goals of the rule.

The Departnent believes that the waiver provision is an

i mportant aspect of the DBE program The provision ensures
that the Departnment and a recipient can work together to
respond to any uni que |ocal circunstances. Recipients are
encouraged to carefully review the circunstances in their
own jurisdictions to determ ne what mechani sns are best
suited to achieving conpliance with the overall objectives
of the DBE program |If a recipient believes it is
appropriate to operate its programdifferently fromthe way
that a provision of Subpart B or C provides, including, but
not limted to, any provisions regarding admnistrative
requi rements, overall or contract goals, good faith efforts
or counting provisions, it can apply for a waiver. For
exanpl e, waiver requests could pertain to such subjects as
the use of a race-conscious neasure other than a contract
goal, different ways of counting DBE participation in
certain industries, use of separate overall or contract
goal s to address denonstrated di scrimnation agai nst
specific categories of socially and economcally

di sadvant aged i ndi vi dual s, the use or wordi ng of

assurances, differences in information collection

requi rements and net hods, etc.

The Departnent will, of course, carefully review any
applications for waivers to make sure that innovative state
or local progranms are able to nmeet the objectives of the
statutes and regul ati on. Deci sions on waiver requests are
made by the Secretary. This authority has not been
del egated to other officials. The waiver provision, which
the Departnent believes will help assist recipients to
"narrowmy tailor" the programto state and | oca
ci rcunstances and ensure nondi scrimnation, remains in the
final rule.

§26.21 Who must have a DBE program?

The only substantive comment concerning this
provi sion asked that Federal Railroad Adm nistration (FRA)
prograns be included. The Departnent is not including FRA
progranms under this rule because FRA does not have a
specific DBE programstatute parallel to those covering the
Federal Aviation Admnistration (FAA), FTA and FHWA. FRA
could consider issuing a rule simlar to part 26 under its
own, separate statutory authority. The Depart nment
shortened paragraph (b)(1) to nmake it easier to understand.
Wthin 180 days of the effective date of this rule, al
reci pients with existing prograns must submt revised
progranms to the relevant QA for approval. The only changes
from existing prograns that recipients would have to nake
are changes needed to acconmpdate differences between
former part 23 and part 26. Future new recipients woul d,
of course, subnmt a DBE program as part of the approval
process for financial assistance.

826.23 What is the requirement for a policy statement?



826.25 What is the requirement for a liaison officer?
826.27 What efforts must recipients make concerning DBE

financial institutions?
There were no substantive comments concerni ng
8826. 23-26. 27, and the Departnment is adopting them as
pr oposed.

826.29 What prompt payment mechanisms must recipients have?
There was substantial coment on the issue of pronpt
paynment. A mgjority of commenters supported the concept of
pronpt payment provisions. Sone recipients pointed out
that they al ready had pronpt paynment provisions on the
books. DBEs generally supported nmandating pronpt paynent
provi sions though they, as well as other comenters,
recogni zed that slow paynent is a problem affecting many
subcontractors, not just DBEs. Sone of these comrents
suggest ed nmaki ng pronmpt paynment requirenments applicable to
subcontracts in general, not just DBE subcontracts. Sone
reci pients were concerned about getting in the mddl e of
di sputes between prine contractors and subcontractors.
Sone commenters wanted the Departnment to nandate pronpt
paynment provisions, while others preferred that their use
by recipients remain optional

Havi ng consi dered the variety of views expressed on
this subject, the Departnment believes that pronpt paynent
provi sions are an inportant race-neutral nmechanismthat can
benefit DBEs and all other small businesses. Under part
26, all recipients nmust include a provision in their
contracts requiring prine contractors to nake pronpt
paynments to their subcontractors, DBE and non-DBE ali ke.

It is clear that DBE subcontractors are significantly -
and, to the extent that they tend to be snaller than non-
DBEs, disproportionately - affected by |ate paynments from
prime contractors. Lack of prompt payment constitutes a
very real barrier to the ability of DBEs to conpete in the
mar ket place. It is appropriate for the Department to
require recipients to take reasonable steps to deal wth
this barrier. W recognize that del ayed paynments do not
affect only DBE contractors; a pronpt paynent requirenent
applying to all subcontracts is an excellent exanple of a
race-neutral measure that will assist DBEs, and we are
therefore requiring that recipients' pronpt paynent
mechani sns apply to all subcontracts on Federally-assisted
contracts.

Paragraph (a) of this section requires recipients to
put into their DBE prograns a requirenment for a pronpt
paynment contract clause. This clause would appear in every
prime contract on which there are subcontracting
possibilities, and it would obligate the prinme contractor
to pay subcontractors within a given nunber of days from
the recei pt of each paynment the recipient nmakes to the
prime contractor. Paynment is required only for
satisfactory conpletion of the subcontractor's work. The
cl ause woul d also apply to the return of retainage fromthe
prime to the subcontractor. Retainage would have to be
returned within a given nunber of days fromthe tine the



subcontractor's work had been satisfactorily conpl eted,
even if the prime contract had not yet been conpleted. A
maj ority of comenters on the retai nage i ssue favored a
requi rement of this Kkind.

The nunber of days involved would be sel ected by the
reci pient, subject to QA approval as part of the
recipient's DBE program |In approving these tinme franes,
the OAs will consider whether they are realistic and
sufficiently brief to ensure genuinely pronpt paynent.
Reci pi ents who al ready operate under pronpt payment
statutes may use their existing authority in inplementing
this requirement. It nay be necessary to add to existing
contract clauses in sone cases (e.g., if existing pronpt
paynment requirenents do not cover retainage).

Paragraph (b) lists a series of additional neasures
that the regul ation authorizes, but does not require,
reci pients to use. These include alternative dispute
resol ution, holding of payments to primes unti
subcontractors are paid, and other mechani sns that the
reci pient may devise. Al these nechanisns could be made
part of the recipient's DBE prograns.

826.31 What requirements pertain to the DBE directory?
Reci pients maintain directories listing certified

DBEs. The issue nost di scussed by commenters on this
section was whether the directory should include materia
concerning the qualifications of the firmto do various
sorts of work. For exanple, has the firm been pre-
qualified by the recipient? Can it do creditable work?
VWhat kinds of work does the firmprefer to do? Some
conmenters al so asked that the directory should list the
geographical areas in which the firmis willing to work.
O her conmenters opposed the idea of including this kind of
information in the directory.

The Departnent believes that the directory and the
certification process are closely intertwined. The primary
purpose of the directory is to show the results of the
certification process. Consequently, the directory should
list all firms that the recipient has certified, along with
basic identifying information for the firm Since
certification under this rule pertains to the various kinds
of work a firm s di sadvantaged owners can control, it is
i mportant to list those kinds of work in the directory.

For exanple, if a firmseeks to work in fields A, B, and C
but the recipient has determined that its di sadvant aged
owners can control its operations only with respect to A
and B, then the directory would recite that the firmis
certified to performwork as a DBE in fields A and B

The focus of the directory is intended to be
eligibility. Adirectory is alist of firnms that have been
certified as eligible DBEs, with sufficient identifying
information to permt interested firns to contact the DBEs.
We do not intend to turn a recipient's directory into a
conpr ehensi ve busi ness resource nmanual. For exanpl e,

i nformation about firns' qualifications, geographica
preferences for work, performance track record,



capitalization, etc. are not required to be part of the
directory. Sone comenters favored including one or nore
of these elenents, but we are concerned that other business
i nformati on - however useful inits own right -- could
clutter up the directory and dilute its focus on
certification.

826.33 What steps must arecipient take to address

overconcentration of DBEs in certain types of work?

For sonme tinme, the Department has heard all egations
that DBEs are overconcentrated in certain fields of highway
construction work (e.g., guardrail, fencing, |andscaping,
traffic control, striping). The concern expressed is that
there are so nany DBEs in these areas that non-DBEs are
frozen out of the opportunity to work. In an attenpt to
respond to these concerns, the SNPRM asked for comrent on a
series of options for "diversification" nmechani snms, various
i ncentives and di sincentives designed to shift DBE
participation to other types of work.

The Departnent received a great deal of comment on
t hese proposals, alnost all of it negative. There were few
conment s suggesting that overconcentration was a serious
problem and many coments said that the all eged problem
was not real. Some FTA and FAA recipients said that if
there was a problemw th overconcentration, it was linmted
to the highway construction program As a general matter
reci pients said that the proposed mechani sns were costly,
cunbersone, and too prescriptive.

Prime contractors opposed the provisions because they
woul d make it nore difficult for themto find DBEs with
which to neet their goals, while DBEs opposed t hem because
they felt the provisions would penalize success and force
them out of areas of business in which they were
experienced. Many comrenters suggested using outreach or
busi ness devel opnent plans as ways of assisting DBEs to
nove into additional areas of work

The Departnent does not have data from commenters or
ot her sources to support a finding that "overconcentration”
is a serious, nationw de problem However, as part of the
narrow tailoring of the DBE program we believe it would be
useful to give recipients the authority to address
overconcentration problens where they may occur. In
keeping with the increased flexibility that this rule
provi des recipients, we give recipients discretion to
identify situations where overconcentration is unduly
burdening non-DBE firns. |If a recipient finds an area of
overconcentration, it would have to devi se neans of
addressing the problemthat work in their |ocal situations.
Possi bl e means of dealing with the problemcoul d include
assisting prinme contractors to find DBEs in non-traditiona
fields or varying the use of contract goals to | essen any
burden on particul ar types of non-DBE specialty
contractors. VWile recipients would have to obtain DOT
approval of determ nations of overconcentration and
measures for dealing with them the Departnent is not
prescribing any specific mechani sns for doing so.



826.35 What role do business development and mentor-protege

programs have in the DBE program?

In the SNPRM both nentor-prot ?g? prograns and
busi ness devel opment prograns (BDPs) were cast as tools to
use for diversification. They still may be used for that
pur pose, as noted in 8§826.33. However, the Depart nment
bel i eves that they may have a broader application, and
their use in the final rule is not limted to
di versification purposes. BDPs, in particular, are good
exanpl es of race-neutral methods recipients can use to
pronote the participation of DBEs and ot her snal
busi nesses in their contracting prograns.

There were few comments on these provi sions.
Reci pients wanted flexibility, and suggested that these
ki nds of prograns should be optional. Their coments said
t hat such prograns were resource-intensive, and that
Federal financial assistance for themwould be wel cone.
One contractors' organization offered its own nentor-
prot 2g? plan as a nodel. A few coments voiced suspicion
of mentor-prot ?g? plans, on the basis that they all owed
fronts and frauds into the program

The final rule nakes the use of BDPs and nentor-
prot ?2g? prograns optional for recipients. An operating
adm nistration can direct a particular recipient to
institute a BDP, but BDPs are not mandatory across the
board. The operating adm nistration woul d negotiate with
the recipient before mandati ng a BDP

One feature added to this provision allows recipients
to establish a kind of m ni-graduation requirenent for
firms that voluntarily participate in BDPs. One of the
purposes of a BDP is to equip DBE firnms to conpete in the
mar ket outside the DBE program Therefore, a recipient
coul d ask BDP participants to agree -- as a condition of
recei ving BDP assistance -- to agree to | eave the DBE
program after a certain nunber of years, or after certain
busi ness devel opnent obj ectives had been achi eved.

St andi ng al one, nentor-prot ?7g? prograns are not an
adequat e substitute for the DBE program \Wile they can be
an inportant tool to help selected firns, they cannot be
counted on to level the playing field for DBEs in general
An effective mentor-prot ?g? programrequires close
monitoring to guard agai nst abuse, which further limts the
nunber of DBEs they can assist. Even with these linmts, a
nment or - prot ?g? programthat has safeguards to prevent |arge
non-DBE firnms fromcircunventing the DBE program can be a
useful conponent of a recipient's overall strategy to
ensure equal opportunities for DBEs.

The final rule includes safeguards intended to
prevent the m suse of mentor-prot ?g? prograns. Only firns
that a recipient has already certified as DBEs (necessarily
including a determ nation that they are independent firnms)
can participate as prot ?g?s. This is intended to preclude
non-DBE firnms fromcreating captive DBE firns to serve as
prot ?g?s. A non-DBE mentor firmcannot get credit for nore
than half its goal on any contract by using its own



prot 2g?. Moreover, a non-DBE nmentor firm cannot get DBE
credit for using its own prot ?g? on nore than every other
contract performed by the prot ?g?. That is, if Mentor Firm
X uses Prot?g? FirmY to performa subcontract, X cannot

get DBE credit for using Y on another subcontract until Y
had first worked on an intervening prinme contract or
subcontract with a different prime contractor.

To make mentor-prot ?g? rel ati onshi ps feasible, the
rul e provides that nmentors and prot ?g?s are not treated as
affiliates of one another for size determnation purposes.
Ment or - prot ?g? prograns and BDPs nust be approved by the
concerned operating admnistration before they take effect.
Reci pi ents who al ready have such prograns in place would
make them part of their revised DBE prograns sent to the
concerned QA within 180 days of the effective date of part
26.

826.37 What are a recipient's responsibilities for monitoring the

performance of other program participants?

The few comments on this section asked for nore
detail and clarification. 1In the interest of flexibility,
the Departnent is reluctant to be prescriptive in the
matter of nonitoring and enforcenent mechani sns. What we
are looking for is a strong and effective set of nonitoring
and conpliance provisions in each recipient's DBE program
These mechani sns coul d be nmost anything available to the
reci pi ent under Federal, state, or local |aw (e.qg.

I i qui dat ed danmages provisions, responsibility
det erm nati ons, suspension and debarment rules, etc.)

One of the main purposes of these provisions is to
make sure that DBEs actually performwork commtted to them
at contract award. The results that recipients nust
nmeasure consi st of paynments actually nmade to DBEs, not just
promi ses at the award stage. Credit toward goal s can be
awar ded only when payments (including, for exanple, the
return of retai nage paynents) are actually nmade to DBEs.
Under the final rule, recipients would keep a running tally
of the extent to which, on each contract, performance had
mat ched promi ses. Prime contractors whose performance fel
short of original commitments would be subject to the
conpl i ance nechani sns the recipient had made applicabl e.

§26.41 What is the role of the statutory 10 percent goal in this
program?

This is a new section, intended to explain what role
the 10 percent statutory goal plays in the DBE program
Under former part 23, the 10 percent figure derived from
the statute had a role in the setting of overall goals by
reci pients. For exanple, if recipients had a goal of |ess
than 10 percent, the rule required themto nake a specia
justification.

This section nakes clear that the 10 percent goal is
an aspirational goal that applies to the Departnent of
Transportation on a national |evel, not to individua
recipients. It is a goal that the Departnent can use to
evaluate its overall national success in achieving the



obj ectives that Congress has established for this program
However, the national 10 percent goal is not tied to

reci pients' goal -setting decisions. Recipients set goals
based on what will achieve a level playing field for DBEs
in their own prograns, wthout regard to the national goal
Reci pients are not required to set their overall or
contract goals at 10 percent or any other particular |evel
Reci pients are no longer required to make a specia
justification if their overall goals are less than 10

per cent.

As di scussed in connection with the Congressiona
debate on the TEA-21 DBE provision, Congress viewed
flexibility concerning the statutory 10 percent goal as an
i nportant feature of narrow tail oring and nade cl ear that
it was setting a national goal, not a goal for any
i ndi vidual recipient. The Departnent wants to ensure that
state and | ocal prograns have sufficient flexibility to
i npl enent their progranms in a narrowWy tailored way. This
section is part of the Departnment's effort toward that end.

§26.43 Can recipients use quotas or set-asides as part of this
program?

The DBE program has often been | abeled as a "quota"
or "set-aside" program especially, though not exclusively,
by its opponents. This label is, and al ways has been
incorrect. Fifteen years ago, in the preanble to the
Departnment's first rule inplenmenting a DBE statute, the
Departnment carefully specified that neither quotas nor set-
asides were required (see 48 FR 33437-38; July 21, 1983).
This remains true today. However, in light of Adarand and
this year's Congressional debates on the DBE statutes, we
bel i eve this point deserves additional enmphasis. This
regul ati on prohibits quotas under any circunstances and
makes cl ear that set-asides can only be used as a neans of
| ast resort for redressing egregious discrimnation

A nunber of non-DBE contractors and t heir
organi zati ons continued to assert, in coments on the
SNPRM that the DBE program operates as a quota program
Thi s section nakes clear that recipients cannot use quotas
on DOT-assi sted contracts under any circunstances. A quota
is a sinple nunerical requirement that a recipient or
contractor nust neet, w thout consideration of other
factors. For exanple, if a recipient sets a 12 percent
goal on a particular contract and refuses to award the
contract to any bidder who does not have 12 percent DBE
participation, either refusing to | ook at show ngs of good
faith efforts or arbitrarily disregarding them then the
reci pient has used a quota. The Departnent’'s regul ations
have never endorsed this practice. The issue of good faith
efforts is discussed further below in connection with
§26. 51.

A set-aside is a very specific tool. A contracting
agency sets a contract aside for DBEs if it permts no one
but DBEs to conpete for the contract. Firns other than
DBEs are not eligible to bid. The Departnment's DBE program
has never required the use of set-asides and has all owed



reci pients to use set-asides only under very limted
ci rcunst ances.

Under the SNPRM a recipient could use a set-aside on
a DOT-assisted contract only if other nethods of neeting
overall goals were denmonstrated to be unavailing and the
reci pient had |egal authority independent of part 26.
Conment s were divided concerning the use of set-asides. A
nunber of non-DBE contractors opposed the use of set-
asi des, sone of them saying that set-asides m ght be
something they could live with if their use were bal anced
by the elimnation of DBE contract goals on other contracts
in the sane field. Some recipients and DBEs said, however,
that set-asides were a useful tool to achi eve goal s,
particularly for start-up contractors or small contracts.

The Departnent has carefully reviewed these comments
and continues to believe that set-asides should not be used
in the DBE programunless they are absolutely necessary to
address a specific probl emwhen no other neans woul d
suffice. |If a recipient has been unable to renedy the
ef fects of egregious discrimnation through other neans, it
may, as a last resort, nake limted use of set-asides to
the extent necessary to resolve the probl em

826.45 How do recipients set overall goals?

Since its inception, the recipient's overall goal has
been the heart of the DBE program Responding to Adarand,
DOT clarified the theory and purpose of the overall goal in
the SNPRM I n the proposed rule, the Departnment nade cl ear
that the purpose of the overall goal -- and, in fact, the
DBE programas a whole -- is to achieve a "level playing
field" for DBEs seeking to participate in federal-aid
transportation contracting. To reach a |evel playing
field, recipients need to exam ne their prograns and their
mar ket s and determ ne the anount of participation they
woul d expect DBEs to achieve in the absence of
di scrimnation and the effects of past discrimnation. The
focus of the goal section of the SNPRM was to propose ways
to measure what a level playing field would | ook |ike and
to seek input on the availability of data to make such a
neasur enment .

The Proposed Rul e and Coments

The Departnent proposed several options that
reci pients mght use for setting overall goals, including
three alternative formulas for neasuring the availability
of ready, willing and able DBEs in |ocal narkets. The
specific formulas will be discussed bel ow, but generally,
they each called for setting a goal that reflected the
percentage of locally available firms that were DBEs (i.e.
di viding the nunber of DBEs by the nunber of all
busi nesses). On all of the alternatives, the SNPRM sought
conments on both the feasibility and practical value of the
options, as well as the prospects for conbining any of the
approaches and the question of whether to mandate a single
approach or allow each recipient to chose anongst the
options. W invited conmenters to propose changes to any



of the details of the options or to devise entirely new
ones. Finally, we asked commenters for their input on the
availability of reliable data for use with each of the
opti ons.

Hundr eds of comenters of all types -- including DBEs
and non-DBEs, prine and subcontractors, state and | oca
reci pients, industry and interest groups and private
i ndividuals -- responded with a wealth of feedback
opinions and data. It is an understatement to say that
there was no consensus anong commenters as to the best way
to set overall goals. Support for the proposed options was
al nost evenly spread over the choices presented, wth many
commenters firmy against all of the options. Still nore
suggested that the current, non-fornulaic nmethod was the
best way to ensure the flexibility to respond to | oca
mar ket conditions. Simlarly, anong those who expressed an
opi nion, conmenters were split between the propriety of
choosing a single "best" method and inposing it on al
reci pients and allowi ng recipients to choose anmpongst al
the options. One of the few universal thenes in the goal -
setting conrents was the problemof the availability of
reliable data on the nunber of DBE and non-DBE contractors.

There were a few conmon threads that different groups
of conmenters tended to apply to all of the fornulas.
Among reci pients, many comments focused on the |ack of data
about non-DBE contractors, especially subcontractors.
Reci pients often noted that they would not have the
i nformati on needed for the denom nator of any of the
formulas (i.e. the total nunber of avail abl e busi nesses).
Non- DBE contractors -- and industry groups representing
them -- generally believed that there should be a capacity
measure built into any goal setting nechanism Finally,
DBEs -- and their industry associations -- were concerned
that all of the fornulas would create goals based only on
the current nunmber of DBEs, locking in the effects of past
di scrimnation by ignoring the fact that the | ack of
opportunities in the past has suppressed the nunber of DBE
firms avail abl e t oday.

Under the proposed rule's Alternative 1, recipients
woul d cal cul ate the percentage of DBE firnms in their
directories anmong all firnms available to work on their DOI-
assisted contracts. Under Alternative 2, recipients wuld
cal cul ate the percentage of all mnority- and wonen- owned
firms in certain SIC codes in their areas anong all firns
in these SIC codes in the sane areas. Under Alternative 3,
reci pients woul d cal cul ate a percentage based on the
average nunber of DBE firms that had worked on their DOT-
assisted contracts in recent years divided by the average
nunber of all firnms that had worked on their DOT-assisted
contracts in the same period. The SNPRM al so proposed t hat
reci pients could use other neans, such a disparity studies
or goal s devel oped by other recipients serving the sane
area, as a basis for their goals.

Each of the three proposed alternatives received sone
support, though this was often the rather tepid endorsenent
of conmenters who felt that one or another alternative was
the best of a bad lot. Non-DBE contractors often clainmed



that the alternatives would unfairly increase goals, while
DBE contractors often clainmed that the same proposals woul d
unfairly decrease goals.

Conmenters said that data for determning the
denomi nators of the equations in Alternatives 1 and 2, as
well as the nunmerator in Alternative 2, did not exist and
that it would be a major, tine-consumng job to begin to
obtain the data. Adaptation of existing information from
ot her sources (e.g., Census data) was said to have
significant statistical difficulties. The difficulty of
getting data on out-of-state firns was enphasi zed in sone
comment s.

Commenters | ooked on the alternatives as cunbersone,
creating unreasonabl e adm ni strative burdens, and as
produci ng statistical results that were skewed in various
ways. The use of DBE directories as the source of the
nunerator in Alternative 1 was criticized on the basis that
directories may contain firnms that never actually
participate in DOT-assisted contracts. |t was suggested
that the number of firns bidding rather than the nunber of
firms certified would be a nore reliable guide, but it was
al so pointed out that, because subcontractors sel dom
formally bid for work, this data would be hard to obtain.
Sone commenters proposed addi ng overal | popul ation
statistics to the mx

A significant nunber of commenters -- primarily non-
DBE contractors, but including sone recipients and ot her
conmenters as well -- enphasized the need to take

"capacity" into account. Mst popul ar anong these conments
was using a capacity version of Alternative 3. These
conmments did not propose a nmethod of determning the
capacity of the firms contracting with the recipient.

The Final Rule

In view of the conplexity and inportance of the goa
setting process and the many issues rai sed by comenters,
t he Departnent has decided to adopt a two step process for
goal setting. The process is intended to provide the
maxi mum flexibility for recipients while ensuring that
goal s are based on the availability of ready, willing and
able DBEs in each recipient's relevant market. The
Departnment believes that this approach is critical to
nmeeting our constitutional obligation to ensure that the
programis narromy tailored to remedy the effects of
discrimnation. The first step of the process will be to
create a baseline figure for the relative availability of
ready, willing and able DBEs in each recipient's market.
The second step will be to nmake adjustnents fromthe base
figure, relying on an exam nation of additional evidence,
past experience, |ocal expertise and anticipated changes in
DOT- assi sted contracting over the com ng year.

Step 1: Determining a Base Figure for the Overall Goal
The base figure is intended to be a nmeasurenent
of the current percentage of ready, willing and able
busi nesses that are DBEs. Ensuring that this figure



i s based on denonstrabl e evidence of each recipient's
rel evant market conditions will help to ensure that
the programremains narrowy tailored. To be
explicit, recipients cannot sinply use the 10 percent
national goal, their goal fromthe previous year, or
their DBE participation |level fromthe previous year
as their base figure. Instead, all recipients nust
take an actual measurenent of their marketpl ace,
usi ng the best evidence they have avail able, and
derive a base figure that is as fair and accurate a
representati on as possible of the percentage of
avai |l abl e busi nesses that are DBEs.

There are many different ways to neasure the
contracting market and assess the relative
availability of DBEs. As discussed above, the SNPRM
proposed three alternate formulas to nmeasure relative
avail ability, none of which were particularly popul ar
with commenters. In this final rule, the Departnent
is placing primary enphasis on the principles
underlying the neasurenment, mandating only that a
measurenment of the relative availability of DBEs be
made on the basis of denonstrable evidence of
rel evant market conditions, rather than requiring
that any particul ar procedure or formula be used.

The final rule contains a nunber of exanples of how
to create a base figure which recipients are free to
adopt in their entirety or to use as guidelines for

how to devi se their own neasurenent.

There are several reasons we have taken this
approach. First, the Department is aware of the
differences in available data in various markets
across the nation. The flexibility inherent in this
approach will ensure that all recipients can use the
procedure to set a reasonable goal and all ow each
recipient to use the best data available to it. As
di scussed in another section, this rule will also
provi de for the devel opnent of nore standard data for
future goal setting. Second, for many recipients,
setting goals in this way will be a new exercise. By
fixing only the basic principle, but allow ng the
nmet hodol ogy to change, recipients will have the
opportunity to fine tune the process each year as
their experience grows and the data avail able to them
inmprove. Finally, the rule makes sure that every
recipient will have at |east one reasonable and
practi cal goal setting nethod available to them

The first exanple for setting a base figure
relies on data sources that are inmedi ately avail abl e
to all recipients: their DBE directories, and a
Census Bureau database that DOT and the Census Bureau
wi Il make available to all recipients that wish to
use it. This exanple has its roots in the first two
goal setting formulas proposed in the SNPRM
Reci pients would first assess the nunber of ready,
willing and abl e DBEs based on their own directories.
For sone recipients this will be as sinple as
counting the nunber of firns in their directory. For



others, particularly those using directories

mai nt ai ned by ot her agencies, the directories wll
have to be "filtered" for firnms involved in
transportation contracting. The resulting nunber of
DBEs woul d becone the nunerator. The denom nat or
woul d then be derived fromthe Census Bureau' s County
Busi ness Pattern (CBP) database. W will provide
user-friendly electronic access to the database via
the internet to allowrecipients to input the
geographic area and Sl C codes in which they contract
and receive a nunber for the availability of all

busi nesses.

There are several issues that nust be addressed
when conparing nunbers derived fromtwo different
data sources, sone of which were raised in the
conments on the SNPRM Recipients will need to
ensure that the scope of businesses included in the
nunerator is as close as possible to the scope
i ncluded in the denominator. Using as close as
possible to the sane Sl C codes and geographic base is
very inportant. A recipient using its own DBE
directory, particularly one that contains only firns
inthe fields in which it contracts, will still need
to determne what fields it will use for the
denomi nat or when sorting through the CBP dat abase.
The best way to do this would be to examine their
contracting programand determ ne the SIC codes in
which they let the substantial majority of their
contracts and subcontracts. The geographic area used
for both the nunmerator and the denom nator should
cover the area fromwhich the recipient draws the
substantial majority of its contractors. Wile it
may be sufficient for sone state recipients to use
their state borders as their contracting area, |oca
transit and airport recipients will rarely have such
an obvi ous choice. Those recipients will need to
nore carefully exam ne the geographic area from which
they draw contractors and base their cal cul ati on of
both the nunerator and denom nator of the equation on
the sane area

The Departnent and the Census Bureau wll make
the CBP data available in a format that gives
reci pients as nuch flexibility as possible to tailor
the data to their contracting prograns. Recipients
will be able to extract the data in one block for all
of the SIC codes they expect to contract in, or by
i ndi vidual SIC codes, allowing themto weight the
relative availability of DBEs in various fields,
giving nore weight to the fields in which they spend
nore noney. For exanple, let us assume a recipient
estimates that it will expend 10%of its federal aid
funds within Sl C code 15, 40%in SIC code 16, 25%in
SIC code 17, and the remai ni ng 25% on contracting
spread over SIC codes 07, 42 and 87. The recipient
coul d separately determine the relative availability
of DBEs for each of the three mgjor construction SIC
codes (i.e., 15, 16 and 17) and the relative



availability of DBEs in the other three SIC codes
grouped together and wei ght each according to the
amount of noney to be spent in each area. |In this
exanpl e, the recipient could calculate its wei ghted
base figure by first determ ning the nunber of DBEs
inits directory for each of the groups, then
extracting the availability of CBP businesses for the
same groups. It would then performthe foll ow ng
calculation to arrive at a base figure for step one
of the goal setting process:

Base = [.10 (DBEs in SIC 15) + .40(DBEs in 16)
+ .25(DBEs in 17) + .25 (DBEs in 07,42,87) ] x 100
Fi gure CBPs in SIC 15 CBPs
in 16 CBPs in 17 CBPs in

07, 42, 87

As has been stated generally, this formula is offered
only as an exanple of a way that a recipient could
choose to use the CBP database. Recipients using the
CBP data shoul d choose whether to weight their

cal cul ation, and whether to do so by individual SIC
codes or by groups of SIC codes, based on their own
assessnment of what nethod will best fit their
spendi ng pattern.1

Finally, there is still the question of the
propriety of conparing data fromtwo sources as
different as DBE directories and the CBP. As
nmenti oned above, sone commenters asserted that the
directories may contain firnms that do not normally
per form DOT- assi sted contracts. This problemis
greatest, of course, for directories maintai ned by
ot her agencies for purposes beyond DOT-assi st ed
contracting. W believe that the recipient's
know edge of its contracting needs and the contents
of its DBE directory will allowit to solve this
probl em by sorting the directories by SIC code to
extract only the firns likely to be interested in
DOT- assisted contracting. Any remaining effect from
DBEs that are certified in the relevant Sl C codes but

still do not intend to conpete for DOT-assisted
contracts will be nore than offset by the hurdles
i nvolved in actually becoming a DBE. It is inportant

to note here that the certification process itself,
with its paperwork, review and on-site inspection
create a filter on the nunber of existing firnms that
will be counted in the nunerator without there being
any equivalent filter culling firms out of the
denominator. Utimately, the Department chose these
two data sources for the exanpl e because, while they
may not be perfect, they represent the best

uni versally avail able current data on both the
presence of DBEs and the presence of all businesses
in local markets. Any recipient that believes it has
available to it better sources of local data from
which to nmake a simlar calculation for its base
figure is encouraged to use them



The second exanpl e for cal cul ating a base
figure is using a bidders list to determ ne the
relative availability of DBEs. The concept is
simlar to the one described above. The recipient
woul d divide the nunber of available ready, willing
and abl e DBEs by the nunber for all firms. The
difference is that instead of measuring availability
by DBE certifications and Census data, the recipient
woul d neasure availability by the nunber of firns
that have directly participated in, or attenpted to
participate in, DOI-assisted contracting in the
recent past. This approach has its roots in
Alternative 3 fromthe SNPRM O fundanenta
i nportance to this approach is that the recipient
woul d need to include all firnms that have sought DOT-
assi sted contracts, regardless of whether they did so
by bidding on a prime contract or quoting a job as a
subcontractor. Because nost DOT recipients derive
the substantial nmajority of their DBE participation
t hrough subcontracting, it is absolutely essentia
that all DBE and non-DBE firns that quote
subcontracts be included in the bidders list.2
Bidders lists are a very focussed nmeasure of ready,
willing and able firnms because they filter the poo
of available firms by requiring a denmonstration of
their ability to participate in the process through
tracking and identifying contracting opportunities,
under standi ng the requirenments of a particular job
and assenbling a bid for it. Another attractive
feature of the bidding "filter" is that it applies
equal ly to both DBEs and non- DBEs.

The third exanple included in the final rule
for setting a base figure is using data derived from
a disparity study. As was discussed in the SNPRM
the Departnent is not requiring recipients to do a
di sparity study, but is only naking clear that use of
di sparity study data by recipients that have them or
choose to conduct themis a valid nmeans of setting a
goal. Disparity studies generally contain a w de
array of statistical data, as well as anecdotal data
and anal ysis that can be particularly useful in the
goal setting process. W list disparity studies
here, not because they are needed to justify
operating the DBE program - Congress has al ready
establ i shed the conpel ling need for the DBE program -
but because the data a good disparity study provides
can be an excellent guide for a recipient to use to
set a narrowy tailored goal

The Departnent will not set out specific
requirements for what data or analysis is required
before a disparity study can be used for setting a
goal , because we believe that the design and conduct
of the study is best left to the local officials and
t he professional organizations with which they
contract to conduct the studies. Instead, we again
of fer sinple general principles that should apply to
all studies used for goal setting. Any study data



relied on in the goal setting process should be as
recent as possible and be focussed on the
transportation contracting industry. Wen setting
the goal, first use the study's statistical evidence
to set a base figure for the relative availability of
DBEs. Oher study information, whether it is
anecdotal data, analysis or statistical information
about related fields, should be included when maki ng
adjustments to the base figure (discussed in nore
detail below), but not included in the base figure
for the relative availability of DBEs.

The | ast specific exanple incl uded in the rule
is using the goal of another recipient as the base
figure for goal setting. This option was al so
included in the SNPRM It is intended to avoid
duplicative work and to lighten the burden the goa
setting process mght put on smaller recipients. It
is inmportant to note that a recipient could only use
another recipient's goal if it was set in accordance
with this rule and the other recipient perforned
simlar contracting in a simlar market area. Using
anot her recipient's approved goal would only satisfy
the first step of the goal setting process. It would
serve as the base figure, and could not be used to
skip over step two of the process. The recipient
woul d need to exam ne the sanme additional evidence it
woul d ot herwi se use to determ ne whether to adjust
its goal fromthe base figure, as well as being
required to make adjustnents to account for
differences in its local market or contracting
progr am

The final rule also maintains the option of
devising an alternative method of cal cul ati ng a base
figure for the goal setting process. Explicitly
listing this option serves to enphasize the point
that the options in the rule are exanpl es neant as
guidelines intended to ensure maximumflexibility for
reci pients. Recipients can use this option to take
advant age of their uni que expertise or any unique
source of data that they have that may not be
avail able to other recipients. The concerned
operating adm nistration will review and approve the
proposal s of recipients that believe they can
calculate a base figure that will better reflect
their rel evant market than any of the exanples
provided in this rule. Approval wll be contingent
on the proposal's follow ng the same principles that
apply to any recipient: the nethodol ogy nust be
based on denonstrabl e data of relevant market
conditions and be designed to reach a goal that the
reci pient woul d expect DBEs to achieve in the absence
of discrimnation.

Step 2: Adjusting the Base Figure

As alluded to above, neasuring the relative
availability of DBEs to derive a base figure is only



the first step of the goal setting process. To
ensure that they arrive at goals that truly and
accurately reflect the participation they woul d
expect absent the effects of discrimnation

reci pients nust go beyond the fornulai c measurenent
of current availability to account for other evidence
of conditions affecting DBEs. To acconplish this
second step, recipients nust first survey their
jurisdiction to determ ne what types of rel evant
evidence is available to them Then, relying on their
own know edge of their contracting markets they mnust
review the evidence to determ ne whether either an up
or down adjustnent fromthe base figure is needed.

One universally available form of evidence that al
reci pients should consider is the proven capacity of
DBEs to performwork on DOT-assisted contracts. Al
reci pi ents have been tracking and reporting the
dol I ar volunme of work that is contracted and
subcontracted to DBEs each year. Viewed in

i sol ation, the past achi evenents of DBEs do not
reflect the availability of DBEs relative to al
avai |l abl e busi nesses, but it is an inportant and
current neasure of the ability of DBEs to perform on
DOT- assi sted contracts.

Though not wuniversally available, there are
hundreds of existing disparity studies that contain a
weal th of statistical and anecdotal evidence on the
utilization of disadvantaged businesses. In addition
to being a possible source of data for Step 1 of the
goal setting process, disparity studies should be
considered during Step 2 of the process. The base
figure fromStep 1 is intended to determ ne the
relative availability of DBEs. The data and anal ysis
in a disparity study can help a recipient determne
whet her those exi sting busi nesses are under- or over-
utilized. |If a recipient has a study with disparity
rati os showi ng that existing DBEs are receivVving
significantly |l ess work than expected, an upward
adjustmment fromthe base figure is called for.
Simlarly, if the disparity ratio shows
overutilization, a downward adjustnment to the base
figure would be warranted. The anecdotal evidence
and anal ysis of contracting requirenents and
conditions that may have a discrimnatory inmpact on
DBEs are al so i nportant sources that should be
exam ned when determ ni ng what adjustnment to make to
the base figure.3 Finally, disparity studies that
are conducted within a recipient's jurisdiction
shoul d be exam ned even if they were not done
specifically for the recipient. For exanple, a state
hi ghway agency may find useful data and analysis in
either a statew de disparity study covering other
agencies or in a disparity study exam ning
contracting in a county or city within the state.

If a recipient uses another recipient's goal as
its base figure under Step 1 of the goal setting
process, it will have to make additional adjustnents



to ensure that its final goal is narromy tailored to
its market and contracting program For exanple, if
a local transit or airport authority adopts a
statewi de goal as its base figure, it nust determ ne
the extent that |local relative availability of DBEs
differs fromthe relative availability of DBEs in the
contracting area relied on by the state. The |oca
reci pient would al so need to exam ne the differences
in the type of contracting work in its program and
determ ne whether there are significant differences
inthe relative availability of DBEs in any fields
that are unique to its program- or unique to the
program of the other recipient. Simlarly, if one

| ocal recipient used the goal of another |ocal
recipient in the same market as its base figure, it
woul d al so need to adjust for differences in the
contracting fields used by the two prograns.

Finally, the rule contains a brief l|ist of
ot her types of data a recipient could consider when
adjusting its base figure to arrive at an overal
goal. The list is by no nmeans intended to be
exhaustive. Instead, it is nmeant as a guide to the
types of information a recipient should |l ook for in
Step 2 of the goal setting process. There is a w de
array of relevant |ocal, regional and national
i nformati on about the utilization of disadvantaged
busi nesses. Recipients are encouraged to cast as
wide a net as they can to carefully exam ne their
contracting prograns and the public and private
markets in which they operate.

Additional Goal Setting Issues

The Departnent proposed, in both the 1992 NPRM
and the 1997 SNPRM that overall goals be calcul ated
as a percentage of DOT funds a recipient expects to
expend in DOT-assisted contracts. This is different
fromthe existing part 23 rule, which asked
recipients to set overall goals on the basis of al
funds, including state and | ocal funds, to be
expended in DOT-assisted contracts. This change is
for accounting and admi nistrative conveni ence and is
not intended to have a substantive effect on the
program Wile not the subject of many comments,
t hose who did conment on the proposal favored the
change. The final rule adopts this approach

A few recipients commented that public
partici pati on concerning goal setting was bot hersone.
Neverthel ess, we view it as an essential part of the
goal setting process. There are many stakehol ders
i nvolved in setting goals, and it is reasonabl e that
they should be involved in the process and have an
opportunity for comrent. The part 23 provision
requiring getting a state governor's approval of a
goal of less than 10 percent has been elim nated,
bot h because overall goals are no longer tied to the



nati onal 10 percent goal and to reduce administrative
bur dens.

The goal setting provision of the final rule
continues to direct recipients to set one annua
overall goal for DBEs, rather than group-specific
goal s separating mnority and wonen-owned busi nesses.

8§26.47 Can recipients be penalized for failing to meet overall
goals?

This is a new section of the regul ation, the purpose
of which is to clarify the Departnment's views on the
situations in which it is appropriate to inpose sanctions
on recipients with respect to goals. The provision states
explicitly what has |ong been the Departnment's policy: no
reci pient is sanctioned, or found in nonconpliance, sinply
because it fails to neet its overall goal. In fact,
through the history of the DBE program the Departnent
never has sanctioned a recipient for failing to obtain a
particul ar anount of DBE participation.

On the other hand, if a recipient fails to set an
overal |l goal which the concerned operating adm nistration
approves, or fails to operate its programin good faith
toward the objective of nmeeting the goal, it is subject to
a finding of nonconpliance and possi bl e sanctions. For
exanple, if a recipient refuses to establish a goal or
havi ng established one, does little or nothing to work
toward attaining it, it would be reasonable for the
Departnment to find the recipient in nonconpliance. Like
all compliance provisions of the rule, this provision is
subject to the "court order"” exception recently created by
statute (see 826.101 (b)).

826.49 How are overall goals established for transit vehicle

manufacturers?

Thi s provision basical ly continues in effect the
existing transit vehicle manufacturer (TVM provisions of
the rule. The SNPRM proposed to change the existing rule
intw respects. FHWA or FAA recipients could avai
t hensel ves of simlar provisions, if they chose. The fina
rule retains this flexibility. Aso, it was proposed that
FTA, rather than manufacturers, would set TVM goals. The
few comments we received on this section objected to the
| atter change. Consequently, we will not adopt the
proposed change and will continue to require the TVMs
t hensel ves to set their own goal s based on the principles
outlined in 826.45 of this rule.

826.51 What means do recipients use to meet overall goals?
One of the key points of both the SNPRM and this
final rule is that, in nmeeting overall goals, recipients
have to give priority to race-neutral nmeans. By race-
neutral neans (a termwhich, for purposes of this rule,
i ncl udes gender neutrality), we mean outreach, technica
assi stance, procurenment process nodification, etc. --
measur es whi ch can be used to increase opportunities for



all small businesses, not just DBEs, and do not involve
setting specific goals for the use of DBEs on individua
contracts. Contract goals, on the other hand, are race-
consci ous neasur es.

In the context of these definitions, it is inportant
to note that awards of contracts to DBEs are not
necessarily race-conscious actions. Wenever a DBE
receives a prine contract because it is the | owest
responsi bl e bidder, the resulting DBE participation was
achi eved through race-neutral means. Simlarly, when a DBE
recei ves a subcontract on a project that does not have a
contract goal, its participation was al so achi eved t hrough
race-neutral nmeans. Finally, even on projects that do
carry contract goals, when a prine awards a particul ar
subcontract to a DBE because it has proven in the past that
it does the best or quickest work, or because it submtted
the | owest quote, the resulting DBE participation has, in
fact, been achi eved through race-neutral neans. W al so
note that the use of race-neutral measures (e.g., outreach
techni cal assistance) specifically to increase the
partici pati on of DBEs does not convert these neasures into
race- consci ous neasur es.

A nunber of non-DBE contractors commented that race-
neutral neasures should not only be given priority, but
must be tried and fail before any use of contract goals can
occur. This, they asserted, is essential for a programto
be narrowy tailored. The lawon this point is fairly
clear, and does not support the commenters' contention
The extent to which race-neutral alternatives were
consi dered and deened i nadequate to renedy the problemis
the relevant narrow tailoring question. Both in past
| egi sl ati on and when consi dering TEA-21, Congress did
consi der race-neutral alternatives. |In fact, as described
above, throughout the debate, Menber after Menber gave
exanmpl es of how state and | ocal race-neutral prograns
wi thout goals fail to overconme the discrimnatory barriers
that face DBEs. Congress' careful consideration and
conclusion that race-neutral neans are insufficient,
buttressed by this rule's enphasis on achieving as nuch of
t he goal as possible through race-neutral neans, satisfies
this part of the narrow tailoring requiremnent.

No one opposed the use of race-neutral neans, though
a nunber of DBEs and recipients stressed that these neans,
standi ng al one, were insufficient to address discrimnation
and its effects. Modst recipients and non-DBE contractors
supported the use of race-neutral neasures, though sone
reci pients said that increased use of these measures woul d
requi re additional resources.

The rel ati onshi p between race-consci ous and race-
neutral neasures in the final rule is very inportant. The
reci pient establishes an overall goal. The recipient
estimates, in advance, what part of that goal it can neet
t hrough the use of race-neutral nmeans. This projection
and the basis for it, would be provided to the concerned
operating adm nistration at the same time as the overal
goal, and is subject to QA approval



The requirement of the rule is that the recipient get
t he maxi mum f easi bl e DBE partici pation through race-neutra
means. The recipient uses race-consci ous neasures (e.g.,
sets contract goals) to get the remainder of the DBE
participation it needs to neet the overall goal. |If the
reci pient expects to be able to neet its entire overal
goal through race-neutral neans, it could, with OA
approval , inplement its program w thout any use of contract
goal s.

For exanpl e, suppose Recipient X establishes an 11
percent overall goal for Fiscal Year 2000. This is the
amount of DBE participation that X has determned it would
have if the playing field were level. Recipient X projects
that, using a conbination of race-neutral neans, it can
achi eve 5 percent DBE participation. Recipient X then sets
contract goals on sone of its contracts throughout the year
to bring in an additional 6 percent DBE participation
Reci pi ents woul d keep data separately on the DBE
partici pati on obtained through those contracts that either
did or did not involve the use of contract goals.
Reci pi ents would use this and other data to adjust their
use of race-neutral neans and contract goals during the
remai nder of the year and in future years. For exanple, if
Reci pient X projected being able to attain 5 percent DBE
partici pati on through race-neutral neasures, but was only
able to obtain 1 percent fromthe race-neutral neasures it
used, Recipient X would increase its future use of contract
goals. On the other hand, if Recipient X exceeded its
prediction that it would get 5 percent DBE participation
fromrace-neutral neasures and actually obtained 10 percent
DBE participation fromthe contracts on which there were no
contract goals, it would reduce its future use of contract
goals. A recipient that was consistently able to neet its
overall goal using only race-neutral neasures woul d never
need to use contract goals.

Most recipients and non-DBE contractors agreed with
the SNPRM s proposal that (contrary to the part 23
provi sion on this subject) contract goals not be required
on all contracts. This provisionis retained in the fina
rule. W believe that this provision provides recipients
the ability to achieve the objective of a narrowy tail ored
program The rule also reiterates that the contract goa
need not be set at the same |level as the overall goal. To
express this nore clearly, let us return to the above
exanpl e of Recipient X Just because Recipient X has an
overall goal of 11 percent, it does not have to set a
contract goal on each contract. Nor does it have to
establish an 11 percent goal on each contract on which it
does set a contract goal. |Indeed, since X has projected
that it can achieve alnost half of its overall goal through
race-neutral neans, it would nost likely set contract goals
on some contracts but not on others. On contracts with a
contract goal, the goal mght be 4 percent one tinme, 18
percent another tinme, 9 percent another tine, depending on
the actual work involved in each contract, the |ocation of
the work and the subcontracting opportunities avail abl e.
The idea is for X to set contract goals that, cumulatively



over the year, bring in 6 percent DBE participation, which
added to the 5 percent participation X projects achieving
fromrace-neutral neasures, ends up neeting the 11 percent
overal | goal

The SNPRM asked for comment on eval uation credits as
an addi tional race-conscious neasure that recipients could
use to neet overall goals. The vast mgjority of the many
conments on this subject opposed the use of eval uation
credits, on both legal (e.g., as contrary to narrow
tailoring) and policy (e.g., as confusing and subjective)
grounds. A smaller nunmber of conmenters favored at |east
giving recipients discretion to use this tool. Wile the
Department does not agree with the contention that
eval uation credits are legally suspect, we do agree with
much of the sentinent against using themin the DBE
program particularly the practical difficulties they m ght
i nvol ve when applied to subcontracting (which constitutes
the main source of DBE participation in the progran). As a
result, the final rule does not contain an eval uation
credits provision.

The SNPRM proposed certain mechani sns for determ ning
when it was appropriate to ratchet back the use of contract
goals. Mst comrenters said they found these particul ar
nmechani sns conplicated and confusing. The Depart nment
believes that, as a matter of narrow tailoring, it is
i nportant to have concrete nechanisns in place to ensure
t hat race-consci ous nmeasures |ike contract goals are used
only to the extent necessary to ensure a |evel playing
field. The final rule contains exanples of four such
mechani sns.

The first nechanismapplies to a situation in which a
recipient estimates that it can neet its overall goa
exclusively through the use of race-neutral goals. 1In this
case, the recipient sinply does not set contract goals
during the year. The second nechani smtakes this approach
one step further. |If the recipient nmeets its overall goa
two years in a row using only race-neutral neasures, the
reci pient continues to use only race-neutral neasures in
future years, w thout having to project each year how nmuch
of its overall goal it anticipates neeting through race-
neutral and race-consci ous neans, respectively. However,
if in any year the recipient does not neet its overal
goal , the recipient nust make the projection for the
foll ow ng year, using race-conscious neans as needed to
nmeet the goal

The third nechani smapplies to recipients who exceed
their overall goals for two years in a row while using
contract goals. In the third year, when setting their
overall goal and naking their projection of the amount of
DBE participation they will achieve through race-neutra
means, they woul d determ ne the average percentage by which
t hey exceeded their overall goals in the two previous
years. They would then use that percentage to reduce their
reliance on contract goals in the comng year, as noted in
the regul atory text exanmple. The rationale for this
reduction is that the recipient's overall goal represents
its best estimation of the participation |evel expected for



DBEs in the absence of discrimnation. By exceeding that
goal consistently, the recipient may be relying too heavily
on race-consci ous nmeasures. Scaling back the use of
contract goals - while keeping careful track of DBE
participation rates on projects w thout contract goals -
will ensure that the recipient's DBE programrenains
narrowy tailored to overcom ng the continuing effects of

di scrimnation

The fourth mechani smoperates within a given year
If a recipient determnes part way through the year that it
wi Il exceed (or fall short of) its overall goal, and it is
using contract goals during that year, it would scal e back
its use of contract goals (or increase it use of race-
neutral neans and/or contract goals) during the remai nder
of the year to ensure that it is using an appropriate
bal ance of neans to neet its "level playing field"
obj ecti ves.

There were al so a nunber of comments on how contract
goal s shoul d be expressed. Mbst favored continuing the
exi sting practice of adding together the Federal and | oca
shares of a contract and expressing the contract goal as a
percent age of the sum because it works well and avoids
confusion. A few conments favored expressing contract
goal s as a percentage of only the Federal share of a
contract. Utimtely, we believe that it is not necessary
for the Departnment to dictate which nethod to use.
Reci pi ents may continue to use whichever nethod they fee
wor ks best and allows themto accurately track the
participation of DBEs in their program Recipients need
only ensure that they are consistent and clearly express
the nethod they are using, and report to the Departnent the
total federal aid dollars spent and the federal aid dollars
spent w th DBEs.

As a last note on this topic, FAA recipients are
rem nded that funds derived from passenger facility charges
(PFCs) are not covered by this part and should not be
counted as part of the Federal share in any goa
calculation. |If a recipient chooses to express its
contract goals as a percentage of the conbi ned Federal and
| ocal share, it may include the PFC funds as part of the
| ocal share

826.53 What are the good faith efforts procedures recipients

follow in situations where there are contract goals?

There was little di sagreenent about the main point of
this section. When a recipient sets a contract goal, the
basic obligation of bidders is to make good faith efforts
(GFE) to neet it. They can denobnstrate these efforts in
ei ther of two ways, which are equally valid. First, they
can neet the goal, by docunenting that they have obtai ned
conmtments for enough DBE participation to neet the goal
Second, even though they have not nmet the goal, they can
docunent that they have made good faith efforts to do so.
The Departnent enphasizes strongly that this requirenment is
an inportant and serious one. A refusal by a recipient to



accept valid showi ngs of good faith is not acceptabl e under
this rule.

Appendi x A di scusses in greater detail the kinds of
good faith efforts bidders are expected to nmake. There was
a good deal of conment concerning its contents. Non-
mnority contractors recited that good faith efforts
standards shoul d be "objective, measurable, realistically
achi evabl e, and standardi zed." Not one of these coments
provi ded any exanples or suggestions of what "objective,
nmeasurabl e, realistically achievable, and standardi zed"
standards woul d | ook |ike, however. Certainly a one-size-
fits-all checklist is neither desirable nor possible. What
constitutes a showi ng of adequate good faith efforts in a
particular procurenent is an intrinsically fact-specific
judgnent that recipients nmust nake. G rcunstances of
procurenments vary w dely, and GFE determ nations must fit
each individual situation as closely as possible.

The proposed good faith efforts appendi x suggest ed
that one of the factors recipients could take into account
is the behavior of bidders other than the apparent
successful bidder. For exanple, if the latter failed to
nmeet the contract goal, but other bidders did, that could
suggest that the apparent successful bidder had not exerted
sufficient efforts to get DBE participation. Recipients
who conmmented on this issue favored the concept; non-DBE
contractors opposed it. The final rule' s Appendi x A nakes
clear that recipients are not to use a "concl usive
presunption” approach, in which the apparent successful
bi dder is summarily found to have failed to make good faith
efforts sinply because another bidder was able to neet the

goal. However, the track record of other bidders can be a
rel evant factor in a GFE determ nation, in nore than one
way. |If other bidders have net the goal, and the apparent

successful bidder has not, this at |east raises the
guestion of whether the apparent successful bidder's
efforts were adequate. It does not, by itself, prove that
t he apparent successful bidder did not make a good faith
effort to get DBE participation, however. On the other
hand, if the apparent successful bidder -- even if it
failed to neet the goal -- got as nuch or nore DBE
participation than other bidders, then this fact would
support the apparent successful bidder's showi ng of GFE
The revi sed Appendi x nmakes these points.

The proposed good fai th efforts appendi x al so
expanded on | anguage in part 23 concerning price-based
deci sions by prime contractors. The existing |anguage
provi des that a recipient can use, as evidence of a
bidder's failure to make good faith efforts, the
recipient's rejection of a DBE subcontractor's "reasonabl e
price" offer. The SNPRM added that a recipient could set a
price differential from 1-10 percent to eval uate bidders
efforts. If a bidder did not nmeet the goal and rejected a
DBE of fer within the range, the recipient could viewthe
bi dder as not making good faith efforts. This was an
attenpt to provide additional, quantified, guidance to
reci pients on this issue.



Conment was m xed on this issue. Non-DBE prinme
contractors generally opposed the price differential idea,
saying that it encouraged deviations fromthe traditiona
low bid system It should be noted, however, that
subcontracts are typically awarded outside any formal |ow
bid system Sone recipients thought that it was a bad idea
to designate a range, because it would limt their
di scretion, while others |liked the additional definiteness
of the range. Most recipients supported the "reasonabl e
price" concept in general, even if they had their doubts
about the value of a range. Sone DBE organi zati ons favored
t he range approach

Taking all the comments into consideration, the
Departnment has decided to retain | anguage simlar to that
of part 23, without reference to any specific range.
Appendi x A now provides that the fact that sone additiona
costs may be involved in finding and using DBEs is not in
itself sufficient reason for a bidder's failure to neet a
DBE contract goal, as |long as such costs are reasonabl e.
Along with this enphasis on the reasonabl eness of the cost
necessarily cones the fact that prime contractors are not
expected to bear unreasonable costs. The availability of a
good faith efforts waiver of the contract goal helps to
ensure that a prine contractor will not be in a position
where it has to accept an excessive or unreasonable bid
froma DBE subcontractor. At the sane tine, any burden
that a non-DBE subcontractor mght face is also linmted by
t he reasonabl eness of conpeting bids. This approach
retains flexibility for recipients while avoiding the
concerns conmenters expressed about a particul ar range.

The SNPRM proposed that recipients woul d have to
provide for an adm nistrative review of decisions that a
bi dder's GFE showi ng was i nadequate. The purpose of the
provision was to ensure that recipients did not arbitrarily
di smi ss bidders' attenmpts to show that they nade good faith
efforts. The provision was neant to enphasize the
seriousness with which the Departnent takes the GFE
requirement and to help respond to allegations that sone
reci pients admni stered the programin a quota-like
fashion. The SNPRM al so asked whet her such a mechani sm
shoul d be operated entirely by the recipient or whether a
conmttee including representatives of DBE and non- DBE
contractors shoul d be invol ved.

A nunber of recipients, and a few contractors,
opposed the idea on the basis of concern about
adm ni strative burdens on recipients and potential del ays
in the procurenent process. A greater nunber of
conmenters, largely non-DBE contractors but al so including
reci pients and DBEs, supported the proposal as ensuring
greater fairness in the process. A significant majority of
all commenters said that the recipient should operate the
systemon its own, because a conmttee woul d rmake the
process nore cunbersone and raise conflict of interest
i ssues.

The Department will adopt this proposal, which should
add to the fairness of the system and nake all egati ons of
de facto quota operations less likely. The Departnent



i ntends that reconsideration be adm nistered by recipients.
The regul ati on does not call for a conmttee invol ving non-
reci pient personnel. The Departnment intends that the
process be informal and tinmely. The recipient could ensure
that the process be conpleted within a brief period (e.qg.
5-10 days) to mnimze any potential delay in procurenents.
The bi dder woul d have an opportunity to neet with the
reconsideration official, but a formal hearing is not
required. To ensure fairness, the reconsideration official
must be someone who did not participate in the origina
decision to reject the bidder's showing. The recipient
woul d have to provide a witten decision on

reconsi deration, but there would be no provision for

adm ni strative appeal s to DOT.

A point raised by several non-DBE commenters was that
DBEs shoul d have to make good faith efforts (even when they
were not acting as prime contractors). The conmenters
suggested things |ike providing capacity statenents and
docunenting that they have bid on contracts. This point is
unrel ated to the subject of this section, which has to do
with what efforts bidders for prime contracts have to make
to show that they have made to obtain DBE subcontractors.
It is difficult to see what purpose the additiona
paperwor k burdens these comenters' requests woul d serve.

One of the nost hotly debated i ssues anbng comrenters
was whet her DBE firnms bidding on prine contracts shoul d
have to neet goals and nmake good faith efforts to enpl oy
DBE subcontractors. Under part 23, DBE prinme contractors
did not have to neet goals or make good faith efforts. The
rationale for this position was that, as DBEs, 100 percent
of the work of these contractors counted toward recipients’
contract goals, which the firns automatically net.

A significant majority of commenters on this issue --
particularly non-DBE contractors but al so including sone
recipients and a few DBEs -- argued that DBE prines shoul d
nmeet goal s and nake GFE the sane as ot her contractors.
Failing to do so, they said, went beyond providing a |evel
playing field to the point of providing an unfair advantage
for DBE bidders for prime contracts. This change would
al so increase opportunities for DBE subcontractors, they
said. One conment suggested requiring DBE prine
contractors to nmeet goals or nmake GFE, but stressed that
work they performed with their own forces as well as work
awar ded to DBE subcontractors should count toward goal s.

Supporters of the current systemsaid that many prinme
contracts performed by DBEs are too small to permt
subcontracting (of course, goals need be set only on
contracts with subcontracting possibilities). Mreover
these comrenters -- nmostly DBEs and recipients -- said that
there was already inequity as between DBEs and non- DBEs,
and requiring DBEs to neet the same requirenments sinply
mai ntai ned the inequity. There was al so some support for a
third option the Department included in the SNPRM in which
DBEs woul d have to nmeet goals and make GFE to the extent
that work they proposed to performw th their own forces
was insufficient to nmeet goals.



The Departnent believes that, in a rule ainmed at
providing a level playing field for DBEs, it is appropriate
to inpose the sane requirenments on all bidders for prime
contracts. Consequently, part 26 will depart fromthe part
23 approach and require DBE prinme contractors to neet goals
and make good faith efforts on the sanme basis as other
prime contractors. However, in recognition of the DBE
bi dders' status as DBEs, we will permt themto count
toward goals the work that they conmt to performng with
their own forces, as well as the work that they conmt to
be perfornmed by DBE subcontractors. DBE bidders on prinme
contracts will be expected to make the sane outreach
efforts as other bidders and to document good faith efforts
in situations where they do not fully nmeet contract goals.

Under part 23 and the SNPRM recipients have a choice
bet ween handl i ng bi dder conpliance with contract goals and
good faith efforts requirenents as a matter of
responsi veness or responsibility. Some recipients and
ot her contractors recounted successful experience with one
approach or the other, and suggested reasons why everyone
shoul d foll ow each approach (e.g., responsiveness as a
deterrent to bid-shopping; responsibility as a nore
flexible and cost-effective approach). Both approaches
have their nerits, and the Departnent believes the best
course is to maintain the existing recipient discretion on
this issue.

Sone recipients use so-called "design-build" or
"turnkey" contracts, in which the design and construction
of an entire project is contracted out to a naster
contractor. The master contractor then | ets subcontracts,
whi ch are often equivalent to the prine contracts that the
recipient would let if it were designing and building the
project directly. 1In a sense, the master contractor stands
in the shoes of the recipient.

On design-build contracts, the normal process for
setting contract goals does not fit the contract award

process well. At the tinme of the award of the master
contract, neither the recipient nor the master contractor
knows in detail what the project will look Iike or exactly

what contracting opportunities there will be, let alone the
identity of DBEs who may subsequently be involved. 1In
these situations, the recipient may alter the nornma
process, setting a project goal to which the master
contractor conmts. Later, when the naster contractor is
letting subcontracts, it will set contract goals as
appropriate, standing in the shoes of the recipient. The
recipient will exercise oversight of this process.

The final issue in this section has to do with
repl acement of DBEs that drop out of a contract. What
actions, if any, should a prine contractor have to take
when a DBE is unable to conplete a subcontract, for
what ever reason? Should it matter whether or not the DBE s
participation is needed to achieve the prine contractor's
goal ?

Conment on this issue came nostly fromrecipients,
wi th some non-DBE contractors and a few DBEs providing
their views. A mgjority of the conmrenters believed that



repl acenent of a fallen-away DBE wi th anot her DBE (or
maki ng a good faith effort toward that end) should be
requi red only when needed to ensure that the prine
contractor continued to nmeet its contract goal. Qhers
said that, since using DBEs to which the prine had
committed at the tinme of award was a contractua

requi rement, replacenent or good faith efforts should be
required regardless of the prine's ability to nmeet the goa
wi thout the |ost DBE s participation.

The Departnent believes that, in a narrowy tail ored
rule, it is not appropriate to require DBE participation at
a level exceeding that needed to ensure a |evel playing
field. Consequently, we will require a prine contractor to
replace a fallen-away DBE (or to denonstrate that it has
made good faith efforts toward that end) only to the extent
needed to ensure that the prime contractor is able to
achi eve the contract goal established by the recipient for
the procurement. The Departnent will also retain the SNPRM
provi sion - supported by nmost commenters who nentioned it -
- that a prime contractor nmay not termnate a DBE firmfor
conveni ence and then performthe work with its own forces
wi thout the recipient's witten consent. This provision is
i ntended to prevent abuse of the programby a prinme
contractor who would conmt to using a DBE and then bunp
the DBE off the project in favor of doing the work itself.

826.55 How is DBE participation counted toward goals?
In a narromy tailored program it is inmportant that

DBE credit be awarded only for work actual ly being
performed by DBEs thensel ves. The necessary inplication of
this principle is that when a DBE prine contractor or
subcontractor subcontracts work to another firm the work
counts toward DBE goals only if the other firmis itself a
DBE. This represents a change fromthe existing rule and
the SNPRM which said that all the work of a DBE s contract
(inplicitly including work subcontracted to non- DBES)
counts toward goals. A few comrents urged such a change.
The new | anguage is al so consistent with the way that the
final rule treats goals for DBE prinme contractors.

The val ue of work performed by DBEs thenselves is
deemed to include the cost of materials and supplies
purchased, and equi pnent | eased, by the DBE from non- DBE
sources. For example, if a DBE steel erection firm buys
steel from a non-DBE manufacturer, or |eases a crane froma
non- DBE construction firm these costs count toward DBE
goals. There is one exception: if a DBE subcontractor buys
supplies or |eases equipnment fromthe prime contractor on
its contract, these costs do not count toward DBE goal s.
Several comments fromprime contractors suggested these
costs should count, but this situation is too problematic,
in our view, froman independence and comrercially usefu
function (CUF) point of viewto pernmit DBE credit.

One of the nost difficult issues in this section
concerns how to count DBE credit for the services of DBE
trucking firms. The SNPRM proposed that, to be performng



a CUF, a DBE trucking firmhad to own 50 percent of the
trucks it used in connection with a contract. A nunber of
conments said that this requirenment was out of step with

i ndustry practice, which conmonly invol ves conpanies

| easi ng trucks from owner-operators and ot her sources for
purposes of a project. In response to these coments, the
Departnment revisited this issue and reviewed the trucking
CUF policies of a nunber of states. The resulting

provi sion requires DBEs to have overall control of trucking
operations and own at |east one truck, but permts |easing
froma variety of sources under controlled conditions, with
varyi ng consequences for DBE credit awarded.

A DBE need not provide all the trucks on a contract
to receive credit for transportation services, but it mnust
control the trucking operations for which it seeks credit.
It nmust have at |east one truck and driver of its own, but
it can | ease the trucks of others, both DBEs and non- DBEs,
i ncl udi ng owner operators. For work done with its own
trucks and drivers, and for work with DBE | essees, the firm
receives credit for all transportation services provided.
For work done with non-DBE | essees, the firmgets credit
only for the fees or conmissions it receives for arranging
the transportation services, since the services thensel ves
are being performed by non- DBEs.

VWhen we say that a DBE firmnust own at |east one of
the trucks it uses on a contract, we intend for recipients
to have a certain anount of discretion for handling
unexpect ed circumnstances, beyond the control of the firm
For exanple, suppose firmX starts the contract with one
truck it owns. The truck is disabled by an accident or
nmechani cal problem part way through the contract.
Reci pi ents need not conclude that the firmhas ceased to
performa conmercially useful function

Most commenters who addressed the issue agreed with
t he SNPRM proposal that a DBE does not performa CUF unl ess
if perfornms at |east 30 percent of the work of a contract
with its own forces (a few commenters suggested 50
percent). This provision has been retained. A comenter
suggested that the use of two-party checks by a DBE and
anot her firm should not automatically preclude there being
a CUF. Wiile we do not believe it is necessary to include
rul e text |language on this point, we agree with the
conmenter. As long as the other party acts solely as a
guarantor, and the funds do not come fromthe other party,
we do not object to this practice where it is a comonly-
recogni zed way of doi ng business. Recipients who accept
this practice should nmonitor its use closely to avoid
abuse.

One commenter noted an apparent inconsistency between
counting 100 percent of the value of materials and supplies
used by a DBE construction contractor (e.g., in the context
of a furnish and install contract) and counting only 60
percent of the value of goods obtai ned by a non-DBE
contractor froma DBE regul ar dealer. The two situations
are treated differently, but there is a policy reason for
the difference. There is a continuing concern in the
programthat, if non-DBEs are able to nmeet DBE goal s



readi |l y by doi ng nothing nore than obtaining supplies nade
by non- DBE manufacturers through DBE regul ar deal ers, the
non-DBEs will be less likely to hire DBE subcontractors for
ot her purposes. As a policy matter, the Departnent does
not want to reduce incentives to use DBE subcontractors, so
we have not permtted 100 percent credit for supplies in
this situation. Gving 100 percent credit for materials
and supplies when a DBE contractor perforns a furnish and
install contract does not create the sane type of

di sincentive, so the policy concern does not apply. In our
experience, the 60 percent credit has been an effective

i ncentive for the use of DBE regul ar deal ers, so those
firms are not unduly burdened.

826.61 How are burdens of proof allocated in the certification

process?

Thi s section, which states a "preponderance of
evi dence" standard for applicants' denonstration to
reci pi ents concerning group nenbershi p, ownership, control
and busi ness size, received favorable coment from al
conmenters who addressed it. W are retaining it with only
one change, a reference to the fact that, in the fina
rule, recipients will collect information concerning the
econom ¢ status of prospective DBE owners.

826.63 What rules govern group membership determinations?
There were several comments on details of this

provi sion. One conmenter suggested that triba
registration be used as an identifier for Native Americans.
The suggestion is consistent wth | ong-standi ng DOT
gui dance; however this section of the regulation is neant
to set out general rules applicable to all determ nations
of group menbership, not to enunerate neans of naking the
determ nation for specific groups. The same conmenter
suggested that if someone know ngly m srepresents hinsel f
as a group nenber, he should not be given further
consideration for eligibility. Msrepresentation of any
kind on an application is a serious matter. |Indeed,
m srepresentation of material facts in an application can
be grounds for debarment or even crimnal prosecution
VWhile it would certainly be appropriate for recipients to
t ake action agai nst soneone who so mi srepresented hinself,
the regul atory text on group nmenbership is not the place to
make a general point about the consequences of
m srepresentation

Sonme commenters wanted further definition of what
I ong period of tine" neans. W believe it would be
counterproductive to designate a nunber of years that would
apply in all cases, since circunstances are likely to
differ. The point is to avoid "certification conversions”
i n which an individual suddenly discovers, not |ong before
the application process, ancestry or culture with which he
previously has had little invol venent.

We are adopting the SNPRM provi sion w thout
subst anti ve change.

a



826.65 What rules govern business size determinations?

By statute, the Department is nandated to apply SBA
smal | busi ness size standards to determ ning whether a firm
is a small business. The Departnent is also mandated to
apply the statutory size cap ($16.6 million in the current
| egi sl ation, which the Departnent adjusts for inflation
fromtine to time). Consequently, the Departnment cannot
adopt the variety of conments we received to adjust size
standards or the gross receipts cap to take differences
anmong i ndustries or regions into account. W are adopting
t he proposed | anguage, using the new statutory gross
recei pts cap. As under part 23, a firmmust fit under both
the rel evant SBA size standard and the generally applicable
DOT statutory cap to be eligible for certification

A few comments asked for additional guidance for
situations in which a firmis working in nore than one SIC
code, and the SBA size standards for the different SIC
codes are different. First, size determ nations are nade
for the firmas a whole, not for one division or another
Second, suppose the size of FirmX (e.g., determ ned
through looking at the firms gross receipts) is $5
mllion, and X is seeking certification as a DBE in SIC
code yyyy and zzzz, whose SBA small business size standards
are $3.5 and $7 mllion, respectively. FirmX would be a
smal | business that could be certified as a DBE, and that
could receive DBE credit toward goals, in SIC code zzzz but
not in SIC code yyyy. This approach to the issue of
di ffering standards being involved with the same firmfits
inwll with the general requirenment of part 26 that
certification be for work in particular SIC codes.

826.67 What rules determine social and economic disadvantage?
The statutes governing the DBE programcontinue to

state that menbers of certain designated groups are
presuned to be both socially and economically
di sadvantaged. Therefore, the Departnment is not adopting
conment s suggesting that one or both of the presunptions be
elimnated fromthe DBE rule. While the rule does specify
that applicants who are nmenbers of the designated groups do
have to submt a signed certification that they are, in
fact, socially and economcally di sadvantaged, this
requi rement should not be read as making sinple "self-
certification" sufficient to establish di sadvantage. As
has been the case since the beginning of the DBE program
t he presunptions of social and econom c di sadvantage are
rebuttabl e.

The Departnent is making an inportant change in this
provision in response to comments about how to rebut the
presunpti on of econom c di sadvantage. Recipient comments
unani nously said that recipients should collect financial
i nformati on, such as statenents of personal net worth (PNW
and incone tax returns, in order to determ ne whether the
presunpti on of econom c di sadvantage really applies to
i ndi vidual applicants. Particularly in the context of a
narrowy tailored program in which it is inportant to



ensure that the benefits are focussed on genuinely

di sadvant aged peopl e (not just anyone who is a nenber of a
desi gnated group), we believe that these comments have
merit. While charges by opponents of the programthat
fabul ously weal thy persons could readily partici pate under
part 23 have been exceedingly hyperbolic and inaccurate
(e.g., references to the Sultan of Brunei as a potentia
DBE), it is appropriate to give recipients this tool to
make sure that non-di sadvant aged persons do not

partici pate.

For this reason, part 26 requires recipients to
obtain a signed and notarized statenent of personal net
worth fromall persons who claimto own and control a firm
applying for DBE certification and whose ownershi p and
control are relied upon for DBE certification. These
statements must be acconpani ed by appropriate supporting
docunentation (e.g., tax returns, where relevant). The
rul e does not prescribe the exact supporting documentation
that should be provided, and recipients should strive for a
good bal ance between the need for thorough exam nation of
applicants' PNWand the need to limt paperwork burdens on
applicants. For reasons of avoiding a retroactive
paperwork burden on firns that are now certified, the rule
does not require recipients to obtain this information from
currently certified firns. These firnms would submt the
information the next tine they apply for renewal or
recertification. The final rule's provisions on
cal cul ati ng personal net worth are derived directly from
SBA regul ations on this subject (see 13 CFR 8124.104(c)(2),
as anmended on June 30, 1998).

One of the primary concerns of DBE firnms comrenting
about submitting personal financial information is ensuring

that the informati on remains confidential. 1In response to
this concern, the rule explicitly requires that this
materi al be kept confidential. It may be provided to a

third party only with the witten consent of the individua
to whomthe information pertains. This provision is
specifically intended to pre-enpt any contrary application
of state or local law (e.g., a state freedom of information
act that mght be interpreted to require a state
transportati on agency to provide to a requesting party the
personal inconme tax return of a DBE applicant who had
provided the return as supporting docunmentation for his PNW
statement). There is one exception to this confidentiality
requirenment. |If there is a certification appeal in which

t he econom c di sadvantage of an individual is at issue
(e.g., the recipient has determ ned that he or she is not
econom cal | y di sadvant aged and t he individual seeks DOT
review of the decision), the personal financial information
woul d have to be provided to DOT as part of the

adm ni strative record. The Departnment would treat the
informati on as confidenti al

Creating a clear and definitive standard for
det er m ni ng when an indivi dual has overcone the economc
di sadvantage that the DBE programis nmeant to renmedy has
| ong been a contentious issue. In 1992, the Departnent
proposed to use a personal net worth standard of $750, 000



to rebut the presunption of disadvantage for nmenbers of the
desi gnated groups. In 1997, the Departmnent proposed a
simlar idea, though rather than use the $750, 000 figure,

t he SNPRM asked the public for input on what the specific
amount should be. Finally, as discussed in detail above,
the issue of ensuring that weal thy individuals do not
participate in the DBE programwas a central part of the
1998 Congressi onal debate.

Public comment on both proposal s was sharply divided.
Roughl y equal nunbers of conmmenters thought $750, 000 was
too high as thought it was too |low. Comenters proposed
figures ranging from $250,000 to $2 million. GQhers
supported the $750,000 | evel, which is based on the SBA' s
threshold for participation in the SDB program (it is al so
the retention |l evel for the 8(a) program. One thene
runni ng through a nunber of conmments was that recipients
shoul d have discretion to vary the threshol d dependi ng on
such factors as the | ocal econony or the type of firns
i nvol ved. Some conments opposed the idea of a PNW
threshol d al t oget her or suggested an alternative approach
(e.g., based on Census data about the distribution of
weal t h) .

QG hers commented that rebutting the presunption did
not go far enough, pointing out that the only way to ensure
that weal thy people did not participate in the program was
for the threshold to act as a conplete bar on the
eligibility of an individual to participate in the program
Congress appears to share this concern. \Wile they
differed on the effectiveness of past DOT efforts, both
proponents and opponents of the program agreed that
preventing the participation of wealthy individuals was
central to ensuring the constitutionality of the DBE
progr am

The Departnent agrees and, in light of the comments
and the intervening TEA-21 debate, is adopting the clearest
and nost effective standard avail able: when an
i ndi vidual 's personal net worth exceeds the $750, 000
threshol d, the presunption of econonic di sadvantage is
concl usively rebutted and the individual is no | onger
eligible to participate in the DBE program The Depart ment
is using the $750,000 figure because it is a well
establ i shed and effective part of the SBA progranms and is a
reasonabl e mddle ground in view of the wi de range of
conments calling for higher or |ower thresholds. Using a
figure any | ower, as some conmenters noted, could penalize
success and make growh for DBEs difficult (since, for
exanpl e, banks and insurers frequently | ook to the persona
assets of small business owners in naking | ending and
bondi ng decisions). Operating the threshold as a cap on
eligibility for all applicants al so serves to treat nmen and
woren, minorities and non-mnorities equally.

VWhen a recipient determ nes, fromthe PNW stat enment
and supporting i nformation, that an individual's persona
net worth exceeds $750, 000, the recipient nust deemthe
i ndividual's presunption of econom c di sadvantage to have
been conclusively rebutted. No hearing or other proceedi ng
is called for in this case. When this happens in the



course of an application for DBE eligibility, the
certification process for the applicant firmstops, unless
ot her socially and econom cal |l y di sadvant aged owners can
account for the required 51 percent ownership and control
A recipient cannot count the participation of the owner
whose presunption of econom c di sadvant age has been
conclusively rebutted toward the ownership and contro
requirements for DBE eligibility.

There may be other situations in which a recipient
has a reasonable basis (e.g., frominformation in its own
files, as the result of a conplaint froma third party) for
bel i eving that an individual who benefits fromthe
statutory presunptions is not really socially and/or
econom cal |y di sadvantaged. In these cases, the recipient
may begin a proceeding to rebut the presunptions. For
exanmple, if a recipient had reason to believe that the
owner of a currently-certified firmhad accunul at ed
personal assets well in excess of $750,000, it mght begin
such a proceeding. The recipient has the burden of
provi ng, by a preponderance of evidence, that the
i ndi vidual is not disadvantaged. However, the recipient
may require the individual to produce rel evant information

It is possible that, at some time in the future, SBA
may consi der changing the $750, 000 cap anount. The
Department antici pates working closely with SBA on any such
matter and seeking conment on any potential changes to this
rule that woul d be coordinated with changes SBA proposes
for Federal procurenent prograns in this area

Under part 23, recipients had to accept 8(a)-
certified firms (except for those who exceeded the
statutory gross receipts cap). The SNPRM proposed sone
nodi fications of this requirenent. Recipients were
concerned that in sone situations information used for 8(a)
certification could be inaccurate or out of date. They
noted differences between 8(a) and DBE certification
standards and procedures. They asked for the ability to
| ook behind 8(a) certifications and nmake their own
certification decisions.

In response to these comments, the Departnent is
providing greater discretion to recipients. Under part 26,
reci pients can treat 8(a) certifications as they do
certifications made by other DOT recipients. A recipient
can accept such a certification in lieu of conducting its
own certification process or it can require the firmto go
through part or all of its own application process.

Because SBA is beginning a certification process for firns
participating in the small and di sadvant aged busi ness ( SDB)
program we will treat certified SDB firnms in the sane way.
If an SDB firmis certified by SBA or an organi zation
recogni zed by SBA as a certifying authority, a recipient
may accept this certification instead of doing its own
certification. (This does not apply to firnms whose
participation in the SDB programis based on a self-

certification.) W note that this way of handling SBA
programcertifications is in the context of the devel opment
by DOT recipients of uniformcertification progranms. |If a

unified certification program (UCP) accepts a firms 8(a)



or 8(d) certification, then the firmwll be certified for
all DOT recipients in the state.

Peopl e who are not presuned socially and economically
di sadvant aged can still apply for DBE certification. To do
so, they nmust denonstrate to the recipient that they are
di sadvant aged as individuals. Using the guidance provided
i n Appendi x E, recipients nmust make case-by-case deci sions
concerni ng such applications. It should be enphasized that
the DBE programis a di sadvant age-based program not one
l[imted to nmenbers of certain designated groups. For this
reason, recipients nust take these applications seriously
and consider themfairly. The applicant has the burden of
proof concerni ng di sadvant age, however.

826.69 What rules govern determinations of ownership?

Conment ers on the ownership provisions of the SNPRM
addressed a variety of points. Mst commenters agreed that
t he general burden of proof on applicants should be the
pr eponderance of the evidence. A few comrenters thought
that this burden should also apply in situations where a
firmwas formerly owned by a non-di sadvant aged i ndi vi dual
For sonme of these situations, the SNPRM proposed the higher
"cl ear and convi nci ng evi dence" standard, because of the
hei ght ened opportunities for abuse involved. The
Department believes this safeguard is necessary, and we
will retain the higher standard in these situations.

Conment ers asked for more gui dance in eval uating
clainms that a contribution of expertise from di sadvant aged
owners shoul d count toward the required 51 percent
ownership. They cited the potential for abuse. The
Departnment believes that there may be circunstances in
whi ch expertise can be legitimately counted toward the
ownershi p requirenent. For exanple, suppose soneone with a
great deal of expertise in a conputer-related field,
wi t hout whomt he success of his or her high-tech start-up
busi ness woul d not be feasible, receives substantial
capital from a non-di sadvant aged source

We have nodified the final rule provision to reflect
a nunber of considerations. Situations in which expertise
must be recogni zed for this purpose are limted. The
experti se must be outstanding and in a specialized field:
everyday experience in admnistration, construction, or a
professional field is unlikely to nmeet this test. (This is
not a "sweat equity" provision.) W believe that it is
fair that the critical expertise of this individual be
recogni zed in terns of the ownership determ nation. At the
same tine, the individual nust have a significant financial
stake in the conpany. This programfocuses on
entrepreneurial activity, not sinply expertise. Wile we
wi Il not designate a specific percentage of ownership that
such an individual nust have, entrepreneurship wthout a
reasonabl e degree financial risk is inconceivable.

The SNPRM s proposals on howto tr eat assets obtai ned
t hrough i nheritance, divorce, and gifts were sonewhat
controversial. Mst conments agreed with the proposal that
assets acquired through death or divorce be counted. ne



conment er objected to the provision that such assets al ways
be counted, saying that the owner should have to make an
addi ti onal denonstration that it truly owned the assets
before the recipient counted them W do not see the point
of such an additional showing. If a white male business
owner dies, and his widow inherits the business, the assets
are clearly hers, and the deceased husband will play no
further role in operating the firm Likew se, assets a
worran obtains through a divorce settlenment are
unquestionably hers. Absent a termof a divorce settl ement
or decree that limts the customary incidents of ownership
of the assets or business (a contingency for which the
proposed provision provided), there is no problemfor which
an additional showi ng of some sort by the owner would be a
useful remedy.

A majority of conmrents on the issue of gifts opposed
t he SNPRM proposal, saying that gifts should not be counted
toward ownership at all. The main reason was that all ow ng
gifts would make it easier for fronts to infiltrate the
program Sone coments al so had a flavor of opposition to
counting what comenters saw as unearned assets. The
Depart ment understands these concerns. |f a non-
di sadvant aged i ndi vi dual who provides a gift is no |onger
connected with the business, or a disadvantaged i ndivi dual
makes the gift, the issue of the firmbeing a potenti al
front is much reduced. Where a non-di sadvant aged
i ndi vidual makes a gift and remains involved with the
busi ness, the concern about potential fronts is greater

For this reason, the SNPRM erected a presunption that
assets acquired by gift in this situation would not count.
The applicant coul d overcome this presunption only by
showi ng, through clear and convinci ng evidence -- a high
standard of proof -- that the transfer was not for the
pur pose of gaining DBE certification and that the
di sadvant aged owner really controls the conmpany. This
provi des effective saf eguards agai nst fraud, w thout going
to the unfair extrene of creating a conclusive presunption
that all gifts are illegitimte. Al so, for purposes of
ownership, all assets are created equal. |If the noney that
one invests in a conpany is really one's own, it does not
matter whether it cones fromthe sweat of one's brow, a
bank | oan, a gift or inheritance, or hitting the lottery.
As long as there are sufficient safeguards in place to
protect against fronts -- and we believe the rule provides
them-- the origin of the assets is uninportant. W are
adopting the proposed provisions w thout change.

Commenters were divided about how to handle narita
property, especially in comunity property states. Sone
commenters believed that such assets should not be counted
at all. This was based, in part, on the concern that
al | owi ng such assets to be counted could nmake it difficult
to screen out interspousal gifts designed to set up fronts,
even if irrevocable transfers of assets were made. O her
conmenters said they thought the proposal was appropriate,
and some of these thought the requirenment for irrevocable
transfers was unfair.



The Departnent is adopting the proposed | anguage. In
a comunity property state, or el sewhere where property is
jointly held between spouses, the wife has a | egal interest
in a portion of the property. It is really hers. 1t would
be inappropriate to treat this genuine property interest as
if it did not exist for purposes of DBE ownership.

To ensure the integrity of the program it is
necessary to put safeguards in place. The regulation does
so. First, recipients would not count nore assets toward
DBE ownership than state law treats as belonging to the
wife (the final rule provision adds | anguage to this
effect). Second, the irrevocable transfer requirenent
prevents the husband frombeing in a position to continue
to claimany ownership rights in the assets. If an
irrevocabl e transfer of assets constitutes a gift froma
non- di sadvant aged spouse who remains involved in the
busi ness, then the presunption/clear and convincing
evi dence mechani sm di scussed above for gifts would apply to
the transaction. If recipients in comunity property
states wanted to establish a mechanismfor allocating
assets between spouses that was consistent with state | aw,
but did not require court involvenent or other nore forma
procedures, they could propose doing so as part of their
DBE programs, subject to operating adm nistration approval

Most commenters supported the SNPRM s proposal
concerning trusts, particularly the distinction drawn
bet ween revocable living and irrevocable trusts. One
conment er favored counting revocable living trusts when the
same di sadvantaged individual is both the grantor and
beneficiary. The Departnent believes there is nmerit in
maki ng this exception. |If the sane di sadvant aged
i ndividual is grantor, beneficiary, and trustee (i.e., an
i ndividual puts his own noney in a revocable living trust
for tax planning or other legitimte purposes and he al one
pl ays the roles of grantor, beneficiary, and trustee), the
situation seens indistinguishable for DBE program purposes
fromthe situation of the sane individual controlling his
assets without the trust. In all other situations,
revocable living trusts would not count.

Sonme comments asked for clarification of the 51
percent ownership requirement, a subject on which the
Departnment has received a nunber of questions over the
years. The Departnent has clarified this requirenent, with
respect to corporations, by stating that socially and
econom cal | y di sadvant aged i ndi vi dual s must own 51 percent
of each class of voting stock of a corporation, as well as
51 percent of the aggregate stock. A similar point applies
to partnerships and limted liability conpanies. This
latter type of conpany was not nentioned in the SNPRM but
a comenter specifically requested clarification concerning
it. (We have also noted, in 826.83, that limted liability
conpani es nmust report changes i n managenment responsibility
to recipients. This is intended to include situations
wher e managenent responsibility is rotated anong nenbers.)
These clarifications are consistent with SBA regul ati ons.

There are sonme ownership issues (e.g., concerning
stock options and distribution of dividends) that SBA



addresses in some detail in its regulations (see 13 CFR
8124.105 (c), (e), (f)) that were not the subject of
comments to the DOT SNPRM These issues have not been
prominent in DOT certification practice, to the best of our
know edge, so we are not adding themto the rule. However,
we woul d use the SBA provisions as guidance in the event
such issues arise.

8§26.71 \What rul es govern determ nati ons concerni ng
control ?

Conmenters generally agreed with the proposed
provi sions concerni ng experti se and del egati on of
responsibilities, 51 percent control of voting stock, and
differences in renuneration. A few conmenters expressed
concern about having to make judgnments concerning
expertise. However, this expertise standard, as a matter
of interpretation, has been part of the DBE program since
the m d-1980s. W do not believe that articulating it in
the regul atory text should cause problens, and we believe
it is a very reasonabl e and under st andabl e approach to
expertise issues. The provision concerning 51 percent
ownershi p of voting stock, as discussed above, has been
rel ocated in the ownership section of the rule. The
Department has added three useful clarifications of the
general requirement that disadvantaged owners nmust contro
the firm(e.g., by serving as president or CEQ controlling
a corporate board). These clarifications are based on
SBA's regul ations (see 13 CFR 8124.106(a)(2), (b), (d)(1)).
The Departnent intends to use other material in 13 CFR
8124. 106 as gui dance on control matters, when applicabl e.
O herwi se, the Department is adopting these provisions as
pr oposed.

There was sonme concern about the proposal concerning
licensing. Sone recipients thought that it would be better
to require a license as proof of control in the case of al
i censed occupations. W do not think it is justifiable
for the DBE programto require nore than state | aw does.

If state | aw all ows soneone to run a certain type of

busi ness (e.g., electrical contractors, engineers) w thout
personally having a license in that occupation, then we do
not think it is appropriate for the recipient to refuse to
consi der that someone without a license may be able to
control the business. The rule is very explicit in saying
that the recipient can consider the presence or absence of
a license in determ ni ng whet her soneone really has
sufficient ability to control a firm

Fam | y-owned firnms have | ong been a concern in the
program The SNPRM provided explicitly that if the threads
of control in a fam|ly-run business cannot be di sentangl ed,
such that the recipient can specifically find that a wonan
or ot her disadvantaged individual independently controls
t he business, the recipient may not certify the firm A
business that is controlled by the famly as a group, as
distinct fromcontrolled individually by di sadvant aged
i ndividuals, is not eligible. Notw thstanding this
provision, a few recipients conmented that certifying any
busi nesses in whi ch non-di sadvant aged fami |y nenbers



partici pate would open the programto fronts. W do not
agree. Non-di sadvantaged individuals can participate in
any DBE firm as long as disadvantaged individuals contro
the firm It is not fair and does not achieve any
reasonabl e program objective to say that an unrelated white
mal e may performfunctions in a DBE while the owner's

br ot her may never do so.

Conment ers generally supported the provision calling
for recipients to certify firms only for types of work in
whi ch di sadvant aged owners had the ability to control the
firms operations. One comenter suggested that
reci pients, while not requiring recertification of firns
seeking to perform additional types of work as DBEs (e.qg.
work in other than their primary industri al
classification), should have to approve a witten request
fromfirms in this position. W do believe it is necessary
for recipients to verify that di sadvantaged owners can
control work in an additional area, and we have added
| anguage to this effect. Recipients will have discretion
about how to admi nister this verification process.

Commenters asked for additional clarification about
the eligibility of people who work only part-tine in a
firm W have done so by addi ng exanpl es of situations
that do not lead to eligibility (part-tinme involvenent in a
full-tine firmand absentee ownership) and a situation that
may, dependi ng on circunstances, be conpatible with
eligibility (running a part-tinme firmall the time it is
operating). It should be noted that this provision does
not preclude soneone running a full-time firmfrom havi ng
out si de enpl oynent. Qutside enploynent is inconpatible
with eligibility only when it interferes with the
individual's ability to control the DBE firmon a full-tine
basi s.

One commenter brought to the Departnent's attention
the situation of DBEs who use "enpl oyee | easi ng conpani es.”
According to the commenter, enployee |easing conpanies fil
a nunber of adm nistrative functions for enployers, such as
payrol I, personnel, forwarding of taxes to governmenta
entities, and drug testing. Typically, the enpl oyees of
the underlying firmare transferred to the payroll of the
enpl oyee leasing firm which in turn | eases them back to
t he underlying enpl oyer. The underlying enpl oyer continues
to hire, fire, train, assign, direct, control etc. the
enpl oyees with respect their on-the-job duties. Wile the
enpl oyee leasing firmsends paynents to the I RS, Soci al
Security, and state tax authorities on behalf of the
underlying enployer, it is the latter who is renains
responsi bl e for paying the taxes.

For practical and |egal purposes, the underlying
enpl oyer retains an enpl oyer-enpl oyee relationship with the
| eased enpl oyees. The enpl oyee | easi ng conpany does not
get involved in the operations of the underlying enpl oyer
In this situation, the use of an enpl oyee | easi ng conpany
by a DBE does not preclude the DBE frommeeting the contro
requirements of this rule. Nor does the enpl oyee | easing
conpany become an affiliate of the DBE for business size
pur poses. Case-by-case judgenent, of course, renains



necessary. Should an enpl oyee | easi ng conpany in fact
exercise control over the on-the-job activities of

enpl oyees of the DBE, then the ability of the DBE to neet
control requirements woul d be conprom sed

One commenter said, as a general matter, that
i ndependence and control should be consi dered separately.
W vi ew i ndependence as an aspect of control: if afirmis
not i ndependent of sone other business, then the other
firm not the di sadvantaged owners, exercise control
Wi | e i ndependence is an aspect of control that recipients
must review, we do not see any benefit in separating
consi deration of the two concepts.

A recent court decision (Jack Wod Construction Co,
Inc. v. U S Departnent of Transportation, 12 F. Supp.2d 25
(D.D.C., 1998)) overturned a DOT Ofice of Cvil R ghts
certification appeal decision that upheld a denial of
certification based on |ack of control. The court, reading
existing part 23 closely, said that a non-di sadvant aged
i ndi vi dual who was an enpl oyee, but not an owner, of a firm
coul d disproportionately control the affairs of a firm
wi thout making it ineligible. The court also said that the
existing rule | anguage did not make it necessary for a
di sadvant aged owner to have both technical and nanageri al
conpetence to control a firm Part 26 solves both probl ens
that the court found to exist in part 23's contro
provi sions (see 826.71(e)-(Q9)).

826.73 What are other rules affecting certification?

There were relatively few corments on this section
One commenter disagreed with the proposal to continue the
provision that a firmowned by a DBE firm rather than by
soci ally and economi cal | y di sadvant aged i ndi vi dual s, was
not eligible. The argunent against this provision, as we
understand it, is that precluding a DBE firm from bei ng
owned by, for exanple, a holding conpany that is in turn
owned by di sadvant aged i ndi vi dual s woul d deny those
i ndi vidual s a financing and tax planning tool available to
ot her busi nesses.

This argument has nerit in some circunstances. The
pur pose of the DBE programis to help create a | eve
playing field for DBEs. It would be inconsistent with the
programis intent to deny DBEs a financial tool that is
general ly available to other businesses. The Depart nment
will allow this exception. Recipients nmust be careful
however, to ensure that certifying a firmunder this
excepti on does not have the effect of allowing the firm or
its parent conpany, to evade any of the requirenents or
restrictions of the certification process. The arrangenent
must be consistent with |ocal business practices and nust
not have the effect of diluting actual ownership by
di sadvant aged i ndi vi dual s bel ow the 51 percent requirenent.
Al other certification requirenments, including control by
di sadvant aged i ndividuals and size limts, would continue

to apply.



Anot her comment er suggested a firm should not be
certified as a DBE if its owners have interests in non-DBE
busi nesses. W believe that a per se rule to this effect
woul d be too draconian. |[If owners of a DBE -- whether
di sadvant aged i ndividuals or not -- also have interests in
ot her busi nesses, the recipient can | ook at the
rel ati onshi ps anong the businesses to determne if the DBE
is really independent.

One coment er opposed basing certification on the
present status of firns, seeking discretion to deny
certification based on the history of the firm W believe
there is no rational or |legal basis for denying
certification to a firmon the basis of what it was in the
past. Is it a small business presently owned and
controlled by socially and econom cal |y di sadvant aged
i ndividuals? If so, it would be contrary to the statute,
and to the intent of the program to deny certification
because at sone tine -- perhaps years -- in the past, it
was not owned and controlled by such individuals. The rule
specifies that recipients may consi der whether a firm has
engaged in a pattern of conduct evincing an intent to evade
or subvert the program

The final provision of this section concerns firns
owned by Al aska Native Corporations (ANCs), Indian tribes,
and Native Hawaiian O ganizations. Like the NPRM it
provides that firms owned by these entities can be eligible
DBEs, even though their ownership does not reside, as such
i n di sadvantaged i ndi viduals. These firms nmust neet the
size standards applicable to other firns, including
affiliation (lest |arge conbinations of tribal or ANC owned
corporations put other DBEsS at a strong conpetitive
di sadvantage). Also, they must be controlled by socially
and econom cal | y di sadvant aged i ndi vi duals. For exanpl e,
if atribe or ANC owns a conpany, but its daily business
operations are controlled by a non-di sadvant aged white
mal e, the firmwould not be eligible.

Conmenters pointed us to the foll ow ng provision of
the Al aska Native dains Settlenent Act (ANCSA):

(e) Mnority and econom cal |l y di sadvant aged st at us

(1) For all purposes of Federal |law, a Native
Cor poration shall be considered to be a corporation owned
and controlled by Natives and a mnority and econom cal ly
di sadvant aged business enterprise if the Settlenent Conmon
Stock of the corporation and ot her stock of the corporation
hel d by hol ders of Settlement Common Stock and by Natives
and descendants of Natives, represents a najority of both
the total equity of the corporation and the total voting
power of the corporation for the purposes of electing
directors.

(2) For all purposes of Federal |aw, direct
and indirect subsidiary corporations, joint ventures, and
partnerships of a Native Corporation qualifying pursuant to
par agraph (1) shall be considered to be entities owned and
controlled by Natives and a minority and economically
di sadvant aged business enterprise if the shares of stock or
other units of ownership interest in any such entity held



by such Native Corporation and by the holders of its
Settl ement Common Stock represent a majority of both -

(A) the total equity of the subsidiary corporation
joint venture, or partnership; and

(B) the total voting power of the subsidiary
corporation, joint venture, or partnership for the purpose
of electing directors, the general partner, or principa
officers. (43 U S.C 1626(e)).
The question for the Departnment is whether, reading this
| anguage together with the | anguage of the Department's DBE
statutes, DOTI nust alter these provisions.

The DOT DBE statute (TEA-21 version) provides as
fol | ows:

(b) D sadvant aged Busi ness Enterprises. --
(1) Ceneral rule.--Except to the extent that the
Secretary
det erm nes ot herw se, not |ess than 10 percent of the
anmount s
made avail able for any programunder titles I, II1,
and V of
this Act shall be expended with small business
concerns owned
and controlled by socially and econom cal ly
di sadvant aged
i ndi vi dual s.
(2) Definitions.--1n this subsection, the follow ng
definitions apply:
(A) Small business concern.--The term " snal
busi ness
concern'' has the nmeani ng such term has under section
3 of
the Small Business Act (15 U. S.C. 632); except that
such term
shal |l not include any concern or group of concerns
control |l ed
by the sane socially and econom cal ly di sadvant aged
i ndi vidual or individuals which has average annua
gr oss
recei pts over the preceding 3 fiscal years in excess
of
$16, 600, 000, as adjusted by the Secretary for
inflation.
(B) Socially and economi cal |y di sadvant aged
i ndi vi dual s. - -
The term ““socially and econom cal |y di sadvant aged
i ndi vidual s'' has the nmeani ng such term has under
section
8(d) of the Small Business Act (15 U S.C. 637(d)) and
rel evant subcontracting regul ati ons pronul gat ed
pur suant
t hereto; except that wonmen shall be presuned to be
socially
and econom cal | y di sadvant aged i ndi vi dual s for
pur poses of
t hi s subsecti on.
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(4) Uniformcertification.--The Secretary shal

establish

mnimumuniformcriteria for State governments to use
in

certifying whether a concern qualifies for purposes of
this

subsection. Such mnimumuniformcriteria shal
i ncl ude but

not be limted to on-site visits, personal interviews,

i censes, analysis of stock ownership, listing of

equi pnent, anal ysis of bonding capacity, listing of
wor k

conpl eted, resume of principal owners, financial
capacity,

and type of work preferred.

VWil e the | anguage 81626(e) is broad, the terns used in the
two statutes are not identical. Section 1626(e) refers to
"mnority and economcal ly di sadvant aged busi ness
enterprise[s]”, while the Departnment's statutes refer to
"smal | busi ness concerns owned and controlled by socially
and econom cal | y di sadvant aged i ndi vi dual s." Requi rement s
applicable to the former need not necessarily apply to the
latter.

The | egislative history of 81626(e) |ends support to
di stinguishing the two statutes. The follow ng excerpt
from House Report 102-673 suggests that the intent of
Congress in enacting this provision was to focus on direct
Federal procurenent prograns:

[ The statute] anends section [1626(e)] of ANCSA to clarify
that Al aska Native Corporations are mnority and
econom cal | y di sadvant aged busi ness enterprises for the
pur poses of inplenenting the SBA prograns...This section
woul d further clarify that Al aska Native Corporations and
their subsidiary conpanies are mnority and economcally
di sadvant aged busi ness enterprises for purposes of
qualifying for participation in federal contracting and
subcontracting prograns, the largest of which include the
SBA 8(a) program and the Departnment of Defense Small and
D sadvant aged Busi ness Program These prograns were
established to increase the participation of certain
segnments of the popul ati on that have historically been
deni ed access to Federal procurenent activities. While
this section elimnates the need for Al aska Native
Corporations or their subsidiaries to prove their
"econom c" di sadvantage the corporations would still be
required to nmeet size requirenents as small busi nesses.
This will continue to be determ ned on a case-by-case
basi s. (Id. at 19.)

This statute, in other words, was neant to apply to direct
Federal procurenent prograns |ike the 8(a) programor the
DOD SBD program rather than a programinvol ving state and
| ocal procurenments reinbursed by DOT financial assistance.

The TEA-21 programis a nore recent, nore specific
statute governing DOT recipients' prograns. In contrast,



the ol der, more general sectionl626(e) evinces no specific
intent to govern the DOT DBE program There is no evidence
that Congress, in enacting section 1626(e), had any
awareness of or intent to alter the DOl DBE program

A nunber of provisions of the TEA-21 statute suggest
that Congress intended to inpose specific requirenents for
the DOT program w thout regard to other nore genera
statutory references. For exanple, the $16.6 nmillion size
cap and the uniformcertification requirenents suggest that
Congress wanted the eligibility for the DOT programto be
determined in very specific ways, giving no hint that they
i ntended these specific requirements to be overridden in
the case of ANGCs.

The Departnent concludes that section 1626(e) is
di stingui shable fromthe DOT DBE statutes, and that the
|atter govern the inplenentation of the DBE program The
Departnment is not conpelled to alter its approach to
certification in the case of ANGCs.

826.81 What are the requirements for Unified Certification

Programs?

As was the case followi ng the 1992 NPRM a
significant majority of the |arge nunber of comenters
addressing the issue favored inmplenmenting the proposed UCP
requirement, which the final rule retains largely as
proposed. A few comenters suggested that airports be
i ncluded in UCPs for concession purposes as well as for
FAA- assi sted contracting, because there are not any
significant differences between the certification standards
for concessionaires and contractors (the only exception is
size standards, which are easy to apply). W agree, and
the final rule does not make an exception for concessions
(regardless of the CFR part in which the concessions
provi si ons appear). Sonme commenters wanted either a
| onger or shorter inplenentation period than the SNPRM
proposed, but we believe the proposal is a good mddle
ground between the goal of establishing UCPs as soon as
possible and the time recipients will need to resol ve
organi zati onal, operational, and funding issues.

There were a nunber of conmments and questi ons about
details of the UCP provision. One recipient wondered
whet her a UCP may or nust be separate froma recipient and
what the legal liability inplications of various
arrangenents mght be. As far as the rule is concerned, a
UCP can either be situated within a recipient's
organi zati on or el sewhere. Recipients can take state |aw
concerning liability into account in determ ning how best
to structure a UCP in their state. Another recipient asked
if existing UCPs could be exenpted fromsubmtting plans
for approval. Rather than being exenpted, we believe that
it woul d be appropriate for such UCPs to submit their
exi sting plans. They would have to change themonly to the
extent needed to conformto the requirements of the rule.

Sone commenters asked about the relationship of UCPs
to recipients. For exanple, should a recipient be able
certify a firmthat the UCP had not certified (or whose



application the UCP had not yet acted on) or refuse to
recogni ze the UCP certification of a firmthe recipient did
not think should be eligible? 1In both cases, the answer is
no. Allowing this kind of discretion would fatally
underm ne the "one-stop shopping” rationale of UCPs.
However, a recipient could, |like any other party, initiate
athird-party challenge to a UCP certification action, the
result of which could be appeal ed to DOT.

W& woul d enphasi ze that the formof the UCP is a
matter for negotiation anong DOT recipients in a state, and
this regul ation does not prescribe its organization. A
nunber of nodels are available, including single state
agencies, consortia of recipients that hire a contractor or
share the workl oad anmong thensel ves, nandatory reciprocity
anong recipients, etc. It mght be conceivable for a UCP
to be a "virtual entity" that is not resident in any
particular location. Wat matters is that the UCP neet the
functional requirenents of this rule and actual ly provide
one-stop shopping service to applicants. The final rule
adds a provision to clarify that UCPs -- even when not part
of a recipient's own organization -- nust conply with al
provisions of this rule concerning certification and
nondi scrim nation. Recipients cannot use a UCP that does
not do so. For exanple, if a UCP fails to conply with part
26 certification standards and procedures, or discrimnates
agai nst certain applicants, the Secretary reserves the
right to direct recipients not to use the UCP, effectively
"decertifying" the UCP for purposes of DOI-assisted
prograns. In this case, which we hope will never happen
the Departnent would work with recipients in the state on
i nteri mneasures and repl acenent of the erring UCP

The SNPRM pr oposed "pre-certification.” That is, the
UCP woul d have to certify a firmbefore the firm becane
eligible to participate as a DBE in a contract. The
application could not be submtted as a | ast-mnute request
in connection with a procurenment action, which could | ead
to hasty and inaccurate certification decisions.
Conmenters were divided on this issue, with nost expressing
doubts about the concept. The Departnment believes that
avoiding last-mnute (and especially post-bid opening)
applications is inportant to an orderly and accurate
certification process, so we are retaining this
requi rement. However, we are nodifying the timng of the
requirement, by requiring that certification take place
before the bid/offer due date, rather than before the
i ssuance of the solicitation. The certification action
must be conpleted by this date in order for the firms
proposed work on the particular contract to be credited
toward DBE goals. It is not enough for the application to
have been submtted by the deadline.

The SNPRM proposed that, once UCPs were up and
running, a UCP in State A would not have to process an
application froma firmwhose principal place of business
was in State B unless State B had first certified the firm
Most commenters supported this proposal, one noting that it
woul d hel p elimnate problens of having to make costly out-
of -state site visits. It would also potentially reduce



confusi on caused by nultiple, and potentially conflicting,
outcones in certification decisions. One conmenter was
concerned that this provision would lead to "free-rider"
probl ens anong recipients. The Departnment will be alert to
this possibility, but we do not see it as precluding goi ng
forward with this provision. W have added a provision
maki ng explicit that when State B has certified a firm it
woul d have an obligation to send copies of the information
and docunents it had on the firmto State A when the firm
applied there.

Al'l save one of the comments on nmandatory reciprocity
opposed the concept. That is, comrenters favored UCPs
bei ng abl e to choose whether or not to accept certification
deci sions made by other UCPs. The Departnent urges UCPs to
band together in nultistate or regional alliances, but we
believe that it is best to | eave reciprocity discretionary.
Mandat ory reciprocity, even anong UCPs, could lead to forum
shoppi ng probl ens.

UCPs will have a common directory, which will have to
be maintained in electronic form(i.e., on the internet).
One commenter suggested that this electronic directory be
updated daily. W think this coment has nerit, and the
final rule will require recipients to keep a running update
of the electronic directory, nmaking changes as they occur.

826.83 What procedures do recipients follow in making

certification decisions?

Conment ers generally supported this certification
process section, and we are adopting it with only m nor
changes. Commenters suggested that provision for
electronic filing of applications be discretionary rather
than mandatory. W agree, and the final rule does not
mandat e devel opnent of electronic filing systens. Sone
commenters renai ned concerned about site visits and asked
for nore guidance on the subject. W intend to provide
future guidance on this subject.

Most commenters who addressed the subj ect favored the
devel opnent of a mandatory, nationw de, standard DOT
application formfor DBE eligibility. A nunber of
conmenters supplied the forms they use as exanples. W
believe that this is a good idea, which will help avoid
confusi on anbng applicants in a nationw de program
However, we have not yet developed a formfor this purpose.
The final rule reserves a requirenent for recipients to use
a uniformform W intend to work on devel opi ng such a
formduring the next year, in consultation with recipients
and applicants. Meanwhile, recipients can continue to use
existing fornms, nodified as necessary to conformto the
requirements of this part.

The SNPRM sai d recipients could charge a reasonabl e
fee to applicants. A nmpjority of commenters, both
reci pients and DBEs, opposed the idea of a fee or said it
shoul d be capped at a low figure. Fees are not nmandatory,
and they would be limted, under the final rule, to nodest
application fees (not intended to recover the cost of the
certification process). However, if a recipient wants to



charge a nodest application fee, we do not see that it is

i nconsistent with the nature of the programto allowit to

do so. Fee waivers would be required if necessary (i.e., a
firmwho showed they could not afford it). Al fees would

have to be approved by the concerned QA as part of the DBE

pr ogram approval process, which woul d preclude excessive

f ees.

G ven that reciprocity is discretionary anong
reci pients, we thought it would be useful to spell out the
options a recipient has when presented by an applicant with
the information that another recipient has certified the
firm The recipient may accept the other recipient's
certification wi thout any additional procedures. The
reci pi ent can nmake an i ndependent deci sion based, in whole
or in part, on the information devel oped by the first
recipient (e.g., application forms, supporting docunents,
reports of site visits). The recipient may make the
applicant start an entire new application process. The
choi ce anong these options is up to the recipient. (As
not ed above, UCPs will have these sane options.)

Most commenters on the subject supported the three-
year termfor certifications. Sone wanted a shorter or
| onger period. W believe the three-year termis
appropriate, particularly given the safeguards of annua
and update affidavits that the rule provides. In response
to a few commrents that recipients shoul d have | onger than
t he proposed 21 days after a change in circunstances to
submit an update affidavit, we have extended the period to
30 days. |If recipients want to have a longer termin their
DBE prograns than the three years provided in the rule,
they can do so, with the Departnent’'s approval, as part of
t hei r DBE prograns.

A fewrecipients said that the 90-day period for
maki ng deci sions on applications (with the possibility of a
60-day extension) was too short. Particularly since this
cl ock does not begin ticking until a conplete application
i ncl udi ng necessary supporting docunentation, is received
fromthe applicant, we do not think this time frame is
unreasonable. W would urge recipients and applicants to
work together to resolve minor errors or data gaps during
the assenbly of the package, before this tinme period begins
to run.

826.85 What rules govern recipients' denials of initial requests for

certification?

A nodest nunber of commenters addressed this section
nost of whom supported it as proposed. One commenter noted
that it was appropriate to permt mnor errors to be
corrected in an application w thout invoking the 12-nonth
reapplication waiting period. W agree, and we urge
recipients to follow such a policy. Mst comenters
t hought 12 months was a good length for a reapplication
period. A few opposed the idea of a waiting period or
t hought a shorter period was appropriate. The rule keeps
12 nmonths, but permts recipients to seek DOI approval



t hrough the DBE program revi ew process, for shorter
peri ods.

826.87 What procedures does arecipient use to remove a DBE's
eligibility?
As | ong ago as 1983, the Departnent (in the preanble
to the first DBE rule) strongly urged recipients to use
appropri ate due process procedures for decertification

actions. Recipient procedures are still inconsistent and,
in sone cases, inadequate, in this respect. Qite
recently, for exanple, litigation forced one recipient to

rescind a decertification of an apparently ineligible firm
because it had failed to provide adm nistrative due
process. W believe that proper due process procedures are
crucial to maintaining the integrity of this program The
maj ority of comenters agreed, though a nunber of

conment ers had concerns about particul ar provisions of the
SNPRM pr oposal

Sone recipients, for exanple, thought separation of
functi ons was an unnecessary requirement, or too
burdensone, particularly for small recipients. W believe
separation of functions is essential: there cannot be a
fair proceeding if the sane party acts as prosecutor and
judge. W believe that the burdens are nopdest,
particularly in the context of state DOls and statew de

UCPs. W acknow edge that for small recipients, |ike snal
airports and transit authorities, small staffs may create
problens in establishing separation of functions (e.g., if

there is only one person in the organization who is

know edgeabl e about the DBE program). For this reason, the
rule will permt small recipients to conply with this
requirement to the extent feasible until UCPs are in
operation (at which time the UCPs woul d have to ensure
separation of functions in all such cases). The

organi zati onal schene for providing separation of functions
will be part of each recipient's DBE program |In the case
of a small recipient, if the DBE program showed that other
alternatives (e.g., the airport using the transit
authority's DBE officer as the decisionmaker in
decertification actions, and vice-versa) were unavail abl e,

t he Departnent could approve sonething | ess than idea
separation of functions for the short termbefore the UCP
becones operational. |In reviewing certification appeals
from such recipients, the Departnment would take into
account the absence of separation of functions.

It is very inportant that the deci si onmaker be
sonmeone who is famliar with the DBE certification
requirements of this part. The decisi onmaker need not be
an adm nistrative |law judge or some simlar official; a
know edgeabl e programofficial is preferable to an ALJ who
lacks famliarity with the program

Anot her aspect of the due process requirements that
conment ers addressed was the requirement for a record of
t he hearing, which some commenters found to be burdensone.
W& want to enphasize that, while recipients have to keep a
hearing record (including a verbati mrecord of the



hearing), they do not need to produce a transcript unless

there is an appeal. A hearing record is essential, because
DOT appellate reviewis a review of the adm nistrative
record.

Sone comenters suggested del eting two provisions.
One of these allowed recipients to i mpose a sort of
adm ni strative tenporary restraining order on firms pendi ng
a final decertification decision. The other allowed the
effect of a decertification decision to be retroactive to
the date of the conplaint. The Departnent agrees that
these two provisions could |l ead to unfairness, and so we
have del eted them

826.89 What is the process for certification appeals to the

Department of Transportation?

Several comenters addressed this section, supporting
it wwth a few requests for nodification. Some commrenters
wanted a tinme limt for DOTI consideration of appeals. W
have added a provision saying that if DOT takes |onger than
180 days fromthe tine we receive a conpl ete package, we
will wite everyone concerned with an explanation of the
del ay and a new target date for conpletion. Sone
conmenters thought a different time Iimt for appeals to
the Departnent (e.g., 180 days) would be beneficial. W
bel i eve that 90 days is enough tine for soneone to decide
whet her a decision of a recipient or UCP shoul d be appeal ed
and wite a letter to DOI. This tine period starts to run
fromthe date of the final recipient decision on the
matter. DOT can accept late-filed appeals on the basis of
a showi ng of good cause (e.g., factors beyond the contro
of the appellant). Sonme recipients thought that nore tine
m ght be necessary to conpile an administrative record, so
we have permitted DOT to grant extensions for good cause.
Ceneral ly, however, the Department will adhere to the 90-
day time period in order to prevent delays in the appeals
process. As a clarification, we have added a provision
that all recipients involved nust provide adm nistrative
record material to DOT when there is an appeal. For
exanple, State A has relied on the information gathered by
State Bto certify FirmX A conpetitor files an
ineligibility complaint with State A which decertifies the
firm FirmX appeals to the Departnment. Both State A and
State B nust provide their adm nistrative record materials
to DOT for purposes of the appeal. (The material would be
provided the to Departnental O fice of Cvil R ghts.)

826.91 What actions do recipients take following DOT

certification appeal
deci si ons?
There were few comrents concerning this section
Sone coment s suggested DOT appeal decisions should have
mandat ory nati onwi de effect. That is if DOl upheld the
decertification action of Recipient A Recipients B, C D
E, etc. should automatically decertify the firm This



approach is inconsistent with the adm nistrative revi ew of
the record approach this rule takes for appeals to DOI.

A DOT decision that A s decertification was supported
by substantial evidence is not a DOT decision that the firm
isineligible. 1t is only a finding that A had enough
evidence to decertify the firm QOher results mght also
be supported by substantial evidence. Nevertheless, when
t he Departnent takes action on an appeal, other recipients
woul d be well advised to review their own decisions to see
i f any new proceedi ngs are appropriate. One coment
suggested the Departnment should explain a refusal to accept
a conplaint. This is already the Departnent's practice.

The SNPRM i ncl uded a proposal to permt direct third-
party conplaints to the Departnent. There were few
conments on this proposal, which would have continued an
exi sting DOT practice. Sone of these comments suggested
dropping this provision, saying it nade nore sense to have
all certification matters handled at the recipient level in
the first instance. Qhers raised procedural issues (e.g.
the possibility of the Department hol di ng de novo
hearings). The Department has reconsidered this proposal
and we have decided to delete it. W believe it will avoid
adm ni strative confusion and sinplify procedures for
everyone if all certification actions begin at the
recipient level, with DOT appellate review on the
admi ni strative record

SUBPART F - COWVPLI ANCE AND ENFORCEMENT

There were very few conments concerning this subpart,
whi ch we are adopting as proposed. One section has been
added to reflect |anguage in TEA-21 that prohibits
sancti ons agai nst recipients for nonconpliance in
situations where conpliance is precluded by a final Federa
court order finding the program unconstitutional

DBE PARTI Cl PATI ON I N Al RPORT CONCESSI ONS

The Departnent proposed a nunber of changes to its
airport concessions DBE programrule in the 1997 SNPRM W
recei ved a substantial nunber of comments on these
proposals. The Department is continuing to work on its
responses to these conments, as well as on refinements of
the rule to ensure that it is narromy tailored. This work
is not conplete. Rather than postpone issuance of the rest
of the rule pending conpletion of this work, we are not
i ssuing final concessions provisions at this tine. The
exi sting concessions provisions of 49 CFR part 23 wil|l
remain in place pending conpletion of the revised rule.

REGULATORY ANALYSES AND NOTI CES
Executive Order 12866

This rule is a significant rul e under Executive O der
12866, because of the substantial public interest
concerning and policy inportance of progranms to ensure
nondi scrim nation in Federally-assisted contracting. It
al so affects a wide variety of parties, including



recipients in three inportant DOT financial assistance
progranms and the DBE and non-DBE contractors that work for
them It has been reviewed by the Ofice of Managenent and
Budget. It is also a significant rule for purposes of the
Departnment's Regul atory Policies and Procedures.

We do not believe that the rule will have significant
econom ¢ inpacts, however. |In evaluating the potential
econom ¢ inpact of this rule, we begin by noting that it
does not create a new program It sinply revises the rule
governing an existing program The econom c inpacts of the
DBE program are created by the existing regulation and the
statutes that mandate it, not by these revisions. The
changes that we propose in this programare likely to have
some positive econom c inpacts. For exanple, "one-stop
shoppi ng" and cl earer standards in certification are likely
to reduce costs for small businesses applying for DBE
certification, as well as reducing adm nistrative burdens
on reci pi ents.

The rule's "narrow tail oring” changes are likely to
be neutral in terns of their overall econom c inpact.
These coul d have sone distributive inpacts (e.g., if the
proposed goal -setting mechanismresults in changes in DBE
goals, a different mix of firns may work on recipients
contracts), but there would probably not be net gains or
| osses to the econony. There could be sone short-term
costs to recipients ow ng to changes in program
adm nistration resulting from"narrow tail oring,

however.

In any event, the economc inpacts are quite
specul ati ve and appear nearly inpossible to quantify.
Conments did not provide, and the Departnment does not have,
any significant information that would all ow t he Depart nment
to estimate any such inpacts.

Regul atory Flexibility Act Analysis

The DBE programis aimed at inproving contracting
opportunities for small businesses owned and controlled by
soci ally and econom cal |l y di sadvant aged i ndi vi dual s.
Virtually all the businesses it affects are snmall entities.
There is no doubt that a DBE rule always affects a
substantial nunber of small entities.

This rule, while inproving program adm nistration
and facilitating DBE participation (e.g., by making the
certification process clearer) and responding to | ega
devel opnents, appears essentially cost-neutral with respect
to small entities in general (as noted above, the one-stop
shopping feature is intended to benefit small entities
seeking to participate). It does not inpose new burdens or
costs on small entities, conmpared to the existing rule. It
does not affect the total funds or business opportunities
available to small businesses that seek to work in DOT
financi al assistance prograns. To the extent that the
proposals in this rule (e.g., with respect to changes in
the nethods used to set overall goals) lead to different
goal s than the existing rule, sone small firns may gain,
and others | ose, business.

There is no data of which the Departnent is aware that
would permt us, at this tine, to neasure the distributive



effects of the revisions on various types of smal
entities. It is likely that any attenpt to gauge these
effects woul d be highly speculative. For this reason, we
are not able to make a quantitative, or even a precise
qualitative, estimate of these effects.

Paperwork Reduction Act
A nunber of provisions of this rule involve
i nformation coll ection requirenents subject to the
Paperwor k Reduction Act of 1995 (PRA). One of these
provi sions, concerning a report of DBE achi evenents
that recipients nake to the Departnent, is the
subj ect of an existing OVB approval under the PRA

Wth one exception, the other information
collection requirements of the rule continue existing
part 23 requirenents, major elenments of the DBE
programthat recipients and contractors have been
i mpl enenting since 1980 or 1983. Wiile the fina
rule nodifies these requirenments in sone ways, the
Departnment believes the overall burden of these
requirenments will remain the same or shrink. These
requirements are the foll ow ng:

¥ Firnms applying for DBE certification nust provide
information to recipients to allow themto make
eligibility decisions. Currently certified firns
must provide information to recipients to allow them
to reviewthe firnms' continuing eligibility. (After
the UCP requirenments of the rule are inplenented, the
burdens of the certification provisions should be
substantially reduced.)

¥ When contractors bid on prime contracts that have
contract goals,

they must document their DBE participation and/or the
good faith efforts they have nade to neet the
contract goals. (Gven the final rule's enphasis on
race-neutral mneasures, it is likely the burden in
this area will be reduced.)

¥ Recipients nust maintain a directory of certified
DBE firms. (Once UCPs are inplenented, there will be
52 consolidated directories rather than the hundreds
now required, reduci ng burdens substantially.)

¥ Recipients nust cal cul ate overall goals and
transmt themto the

Department for approval. (The process of setting
overall goals is nore flexible, but may al so be nore
conpl ex, than under part 23. As they make their
transition to the final rule's goal-setting process
during the first years of inplenentation, recipients
may tenporarily expend nore hours than in the past on
i nformation-rel ated tasks.)

¥ Reci pi ents nmust have a DBE program approved by the
Departnment. (The final rule include a one-tine
requirement to submt a revised program docunent
maki ng changes to conformto the new regul ation.)

The Departnent estimates that these program el enents
will result in a total of approximately 1.58 mllion



burden hours to recipients and contractors conbi ned
during the first year of inplenmentation and
approximately 1.47 mllion annual burden hours
thereafter.

The final rule also includes one new
informati on col |l ection el ement. It calls for
recipients to collect and mai ntain data concerni ng
bot h DBE and non- DBE bi dders on DOT-assi st ed
contracts. This information is intended to assist
reci pients in maki ng nore precise determ nations of
the availability of DBEs and the shape of the "l eve
pl aying field" the maintenance of which is a najor
obj ective of the rule. The Departnent estinates
that this requirement will add 254,595 burden hours
inthe first year of inplenmentation. This figure is
projected to decline to 193,261 hours in the second
year and to 161,218 hours in the third and subsequent
years.

Both as the result of comments and what the
Departnment learns as it inplenents the DBE program
under part 26, it is possible for the Departnent's
i nformati on needs and the way we neet themto change.
Sonetimes the way we collect information can be
changed informally (e.g., by guidance telling
reci pients they need not repeat information that does

not change significantly fromyear to year). In
ot her circunstances, a technical anendnent to the
regul ati on may be needed. In any case, the

Department will remain sensitive to situations in
whi ch nodi fying information collection requirenents
becones appropri ate.

As required by the PRA, the Departnent has
submitted an information coll ection approval request
to OVMB. Oganizations and individuals desiring to
submt comrents on information collection
requi rements should direct themto the Departnent's
docket for this rul emaking. You may al so submit
copi es of your conments to the Office of Information
and Regul atory Affairs (O RA), OVB, Room 10235, New
Executive O fice Building, Washington, DC, 20503;
Attention: Desk Oficer for U S. Departnment of
Transportation.

The Departnent considers comments by the public
on information collections for several purposes:
¥ Evaluating the necessity of information collections
for the proper performance of the Departnent's
functions, including whether the information has
practical utility.

¥ Eval uating the accuracy of the Department's
estimate of the burden of the information
collections, including the validity of the methods
and assunptions used.

¥ Enhancing the quality, useful ness, and clarity of
the information to be coll ected.

¥ Mnimzing the burden of the collection of

i nformati on on respondents, including through the use
of electronic and ot her nethods.



The Departnent points out that, with the exception of
the bid data collection, all the information

col l ection el enents discussed in this section of the
preanbl e have not only been part of the Department's
DBE program for many years, but have al so been the
subj ect of extensive public comment follow ng the
1992 NPRM and 1997 SNPRM Among the over 900
conments received in response to these notices were a
nunber addressing adm nistrative burden issues
surroundi ng these program el enents. In this fina
rule, the Department has responded to these comments.

OMB is required to make a deci sion concerning
information collections wi thin 30-60 days of the
publication of this notice. Therefore, for best
effect, coments should be received by DOI/ OVB within
30 days of publication. Fol | owi ng recei pt of OVB
approval , the Departnent will publish a Federa
Regi ster notice containing the applicable OVB
approval nunbers.

Federal i sm

The rul e does not have sufficient Federalism
i npacts to warrant the preparation of a Federalism
assessnment. VWhile the rule concerns the activities
of state and | ocal governments in DOT financia
assi stance prograns, the rule does not significantly
alter the role of state and | ocal governnments vis-a-
vis DOT fromthe present part 23. The availability
of program wai vers could allow greater flexibility
for state and | ocal participants, however.

Li st of Subjects
49 CFR Part 23

Adm nistrative practice and procedure,
Airports, Cvil rights, Concessions, Governnent
Contracts, Grant prograns - transportation
M nority business, Reporting and recor dkeepi ng
requi rements
49 CFR part 26
Adm nistrative practice and procedure, Airports,
G vil rights, Concessions, Government Contracts,
Grant programs - transportation, H ghways and roads
Mass transportation, Mnority business, Reporting and
recor dkeepi ng requirenents

| SSUED TH S 8th DAY CF JANUARY, 1999, AT WASHI NGTON
D. C




Rodney E. Sl ater
Secretary of
Transportation

Administrative Changes/Amendments

For the reasons set forth in the preanble, the Departnment anmends
49 CFR, Subtitle A, as follows:

PART 23 - PARTI Cl PATI ON BY DI SADVANTAGED BUSI NESS ENTERPRI SE | N
Al RPORT CONCESSI ONS

1. Revi se the heading of 49 CFR part 23 as set forth above.

2. Revise the authority citation for 49 CFR part 23 to read as
fol | ows:

Authority: 42 U.S. C. 200d et seq.; 49 U.S. C. 47107 and
47123; Executive Order 12138, 3 CFR, 1979 Conp., p. 393.

3. Renove and reserve subparts A, C, D, and E of part 23

4. Amrend 823.89 as follows:

a. In the definition of "di sadvantaged busi ness,"” renove the
words "823.61 of subpart D of this part” and add the words "49
CFR part 26"; and remove the words "823.61" in the last line of
the definition and add the words "49 CFR part 26".

b. In the definition of "small business concern,” paragraph (b),
renove the words "8§23.43(d)" and add the words "8§23.43(d) in
effect prior to [insert date 30 days fromdate of publication in
the Federal Register] (see 49 CFR Part 1 to 99 revised as of
Cctober 1, 1998.)".

c. In the definition of "socially and econom cally

di sadvant aged i ndi vi dual s," remove the words "823.61 of subpart D
of this part"” and add "49 CFR part 26"

5. Amend 823.93(a) introductory text by renmoving the words
"823.7" and addi ng the words "826.7".

6. Anmend 49 CFR 23.95(a)(1l) by renoving the words "based on the
factors listed in 823.45(g)(5)" and adding the words "consi st ent
with the process for setting overall goals set forth in 49 CFR
26. 45".

7. In addition, anmend 823.95 as foll ows:

a. |In paragraph (f)(1), renmove the words "823.51" and add
the words "49 CFR part 26, subpart E';

b. In paragraph (f)(2), renove the words "Except as
provided in 823.51(c ), each" and add "Each";

c. Remove paragraph (f)(5);

d. In paragraph (g)(1), remove the words "823.53" and add
the words "49 CFR part 26, subpart D'.

8. Anmend 823.97 by renoving the words "823.55" and addi ng the
words "49 CFR 26. 89".



9. Renove §23.111

10. Add a new 49 CFR part 26, to read as follows:

PART 26 - PARTICIPATION BY DISADVANTAGED BUSINESS
ENTERPRISES IN DEPARTMENT OF TRANSPORTATION
FINANCIAL ASSISTANCE PROGRAMS

Subpart A - Ceneral

Sec.

26.1 VWat are the objectives of this part?

26.3 To whom does this part apply?

26.5 VWhat do the terns used in this part nean?
26.7 VWhat discrimnatory actions are forbi dden?
26.9 How does t he Departnent issue gui dance and
interpretations under this part?

26.11 VWhat records do recipients keep and report?

26.13 What assurances mnust recipients and contractors make?
26.15 How can recipients apply for exenptions or waivers?

Subpart B - Admi nistrative Requirenments for DBE Prograns for
Federal | y-
Assi sted Contracting

26.21 \Who nust have a DBE progranf?

26.23 \What is the requirenent for a policy statenent?

26.25 What is the requirenent for a liaison officer?

26.27 \What efforts nust recipients make concerni ng DBE fi nanci al

institutions?
26.29 \What pronpt paynment mechani sns nmay recipi ents have?
26.31 What requirenents pertain to the DBE directory?

26. 33 VWhat steps nust a recipient take to address
overconcentration of DBEs in certain types of work?
26. 35 VWhat rol e do business devel opnent and nentor - prot ?g?

prograns have in the DBE progranf
26.37 \What are a recipient's responsibilities for nonitoring the
per f ormance of other program participants?

Subpart C - Coals, Good Faith Efforts, and Counting

26.41 What is the role of the statutory 10 percent goal in this
pr ogr anf?

26.43 Can recipients use set-asides or quotas as part of this
pr ogr anf?

26.45 How do recipients set overall goal s?

26.47 Can recipients be penalized for failing to neet overal
goal s?

26.49 How are overall goals established for transit vehicle
manuf act urers?

26.51 \What neans do recipients use to nmeet overall goal s?



26.53 \What are the good faith efforts procedures recipients
followin situations where there are contract goal s?
26.55 How is DBE participation counted toward goal s?

]

Subpart D - Certification Standards

26.61 How are burdens of proof allocated in the certification
process?

26.63 \What rules govern group nenbership determ nati ons?

26. 65 VWhat rul es govern business size determ nations?
26.67 \What rules govern determ nations of social and economc
di sadvant age?

26.69 \What rules govern determ nations of ownership?

26.71 VWhat rul es govern determ nations concerning control ?
26.73 What are other rules affecting certification?

Subpart E - Certification Procedures

26.81 What are the requirements for Unified Certification
Pr ogr ans?

26.83 VWhat procedures do recipients follow in nmaking
certification decisions?

26. 85 VWhat rules govern recipients' denials of initia
requests for certification?

26. 87 VWhat procedures does a recipient use to renove a
DBE s eligibility?

26. 89 VWhat is the process for certification appeals to the
Departnment of Transportation?

26.91 VWhat actions do recipients take foll ow ng DOT

certification appeal decisions?

Subpart F - Conpliance and Enforcenent

26.101 What conpliance procedures apply to recipients?
26.103 What enforcenent actions apply in FHWA and FTA prograns?
26.105 What enforcenent actions apply in FAA Prograns?

26. 107 VWhat enforcenent actions apply to firns
participating in the DBE progranf
26.109 VWhat are the rul es governing information

confidentiality, cooperation, and intimdation or retaliation?

Appendix A to part 26

Qui dance Concerning Good Faith Efforts

Appendix B to part 26 - Forms [Reserved]
Appendix Cto part 26 - DBE Business Devel opnent Program
Qui del i nes

Appendix D to part 26 Ment or - Prot ?g? Program Cui del i nes
Appendi x E to part 26 - Individual Determnations of Socia
and Econoni c

D sadvant age

Authority: 23 U S C 324; 42 U S C. 2000d, et seq.); 49 US.C
1615, 47107, 47113, 47123;: Sec. 1101(b), Pub. L. 105-178, 112
Stat. 107, 113.



SUBPART A - GENERAL

826.1 What are the objectives of this part?
This part seeks to achieve several objectives:

(a) To ensure nondiscrimnation in the award and
admi ni stration of DOT-assisted contracts in the
Departnent's highway, transit, and airport financial
assi stance prograns;

(b) To create a level playing field on which DBEs can
conpete fairly for DOT-assisted contracts;

(c) To ensure that the Departnment's DBE programis
narrowy tailored in accordance with applicable | aw

(d) To ensure that only firms that fully neet t his
part's eligibility standards are permtted to participate
as DBEs;

(e) To help renove barriers to the participation of
DBEs in DOT-assisted contracts;

(f) To assist the devel opment of firns that can
conpet e successfully in the marketpl ace outside the DBE
program and

(g) To provide appropriate flexibility to recipients
of Federal financial assistance in establishing and
provi di ng opportunities for DBEs.

8§26.3 To whom does this part apply?

(a) If you are a recipient of any of the follow ng
types of funds, this part applies to you:

(1) Federal -aid highway funds authorized under Titles
I (other than Part B) and V of the Internodal Surface
Transportation Efficiency Act of 1991 (I STEA), Pub. L. 102-
240, 105 Stat. 1914, or Titles I, 111, and V of the
Transportation Equity Act for the 21st Century (TEA-21),
Pub. L. 105-178, 112 Stat. 107.

(2) Federal transit funds authorized by Titles I,
[11, Vand VI of |ISTEA, Pub. L. 102-240 or by Federal
transit laws in Title 49, U S. Code, or Titles I, IIl, and
V of the TEA-21, Pub. L. 105-178.

(3) Airport funds authorized by 49 U S. C 47101, et
seq.

(b) [Reserved]

(c) If you are letting a contract, and that contract
is to be perforned entirely outside the United States, its
territories and possessions, Puerto R co, Guam or the
Nort hern Marianas |slands, this part does not apply to the
contract.

(d) If you are letting a contract in which DOT
financi al assistance does not participate, this part does
not apply to the contract.

826.5 What do the terms used in this part mean?
Affiliation has the same neaning the termhas in the
Smal | Busi ness Administration (SBA) regul ations, 13 CFR
part 121.



(1) Except as otherwi se provided in 13 CFR part 121
concerns are affiliates of each other when, either directly
or indirectly:

(i) One concern controls or has the power to control
the other; or

(ii) Athird party or parties controls or has the
power to control both; or

(iii) An identity of interest between or anong
parties exists such that affiliation may be found.

(2) I'n determ ning whether affiliation exists, it is
necessary to consider all appropriate factors, including
conmon owner shi p, conmon managenent, and contractua
rel ati onshi ps. Affiliates nmust be considered together in
det erm ni ng whether a concern nmeets snall business size
criteria and the statutory cap on the participation of
firms in the DBE program

Al aska Native nmeans a citizen of the United States
who is a person
of one-fourth degree or nmore Al askan I ndian (including
Tsi nmshi an
I ndians not enrolled in the Metlaktla I ndian Community),
Eski no, or
Al eut bl ood, or a conbination of those bloodlines. The term
i ncl udes,
in the absence of proof of a mninmum bl ood quantum any
citizen whom a
Native village or Native group regards as an Al aska Native
if their
father or nother is regarded as an Al aska Native.

Al aska Native Corporation (ANC) neans any

Regi onal Corporation
Vil |l age Corporation, U ban Corporation, or G oup
Cor por ati on organi zed
under the laws of the State of Al aska in accordance with
t he Al aska
Native Clains Settlenent Act, as amended (43 U.S.C. 1601
et seq.). "Conpl i ance" means that a recipient has
correctly inplemented the requirements of this part.

Contract means a legally binding relationship
obligating a seller to furnish supplies or services
(including, but not limted to, construction and
prof essi onal services) and the buyer to pay for them

Contract or neans one who participates, through a
contract or subcontract (at any tier), in a DOI-assisted
hi ghway, transit, or airport program

Departnment or DOT neans the U. S. Departnent of
Transportation, including the Ofice of the Secretary, the
Federal Hi ghway Adm nistration (FHWA), the Federal Transit
Adm nistration (FTA), and the Federal Aviation
Adm ni stration (FAA).

Di sadvant aged busi ness enterprise or DBE neans a for-
profit small business concern --

(1) That is at l|east 51 percent owned by one or nore
i ndi vidual s who are both socially and econom cal ly
di sadvantaged or, in the case of a corporation, in which 51
percent of the stock is owned by one or nmore such
i ndi vi dual s; and



(2) Wiose managenent and daily busi ness operations
are controlled by one or nore of the socially and
econom cal | y di sadvant aged i ndi vi dual s who own it.

DOT- assi sted contract means any contract between a
reci pient and a contractor (at any tier) funded in whole or
in part with DOT financial assistance, including letters of
credit or |oan guarantees, except a contract solely for the
pur chase of | and.

Good faith efforts neans efforts to achieve a DBE
goal or other requirement of this part which, by their
scope, intensity, and appropriateness to the objective, can
reasonably be expected to fulfill the programrequirenent.

I mredi ate fam |y nmenber neans father, nother
husband, wi fe, son, daughter, brother, sister, grandnother
gr andf at her, grandson, granddaughter, nother-in-Ilaw, or
father-in-1aw

Indian tribe means any Indian tribe, band, nation, or
ot her
organi zed group or community of Indians, including any ANC
which is
recogni zed as eligible for the special prograns and
servi ces provided
by the United States to Indians because of their status as
I ndi ans, or
i s recognized as such by the State in which the tribe,
band, nati on,

group, or community resides. See definition of
“Ttribally-owned
concern'' in this section

Joint venture neans an association of a DBE firm and
one or nore other firms to carry out a single, for-profit
busi ness enterprise, for which the parties conbine their
property, capital, efforts, skills and know edge, and in
which the DBE is responsible for a distinct, clearly
defined portion of the work of the contract and whose share
in the capital contribution, control, managenent, ri sks,
and profits of the joint venture are commensurate with its
ownership interest.

Nati ve Hawai i an means any indivi dual whose ancestors
were natives,
prior to 1778, of the area which now conprises the State of
Hawai i

Native Hawai i an Organi zati on nmeans any

conmuni ty service
organi zati on serving Native Hawaiians in the State of
Hawaii which is a
not-for-profit organization chartered by the State of
Hawai i, is
controll ed by Native Hawaiians, and whose busi ness
activities wll
principally benefit such Native Hawaii ans.

Nonconpl i ance neans that a recipient has not
correctly inplemented the requirenments of this part.

Qperating Adm nistration or QA neans any of the
follow ng parts of DOI: the Federal Aviation Adm nistration
(FAA), Federal H ghway Adm nistration (FHWA), and Federa



Transit Adm nistration (FTA). The "Administrator” of an
operating adm ni stration includes his or her designees.
Personal net worth neans the net value of the assets
of an individual remaining after total liabilities are
deducted. An individual's personal net worth does not
i nclude: The individual's ownership interest in an
applicant or participating DBE firmor the individual's
equity in his or her primary place of residence. An
i ndividual's personal net worth includes only his or her
own share of assets held jointly or as conmunity property
with the individual's spouse.

Primary industry classification means the four digit
Standard Industrial dassification (SIC) code designation
whi ch best describes the primary business of a firm The
SI C code designations are described in the Standard
Industry O assification Manual . As the North Anmerican
Industrial Cassification System (NAICS) replaces the SIC
system references to SIC codes and the SIC Manual are
deenmed to refer to the NAICS nanual and applicabl e codes.
The SI C Manual and the NAICS Manual are avail abl e through
the National Technical Information Service (NTIS) of the U
S. Department of Commerce (Springfield, VA 22261). NIIS
al so nakes materials available through its web site
(www. ntis.gov/naics).

Primary recipient neans a recipient which DOT
financi al assistance and passes sone or all of it onto
anot her recipient.

Princi pal place of business nmeans the business
| ocati on where the individuals who manage the firm s day-
t o- day operations spend nost working hours and where top
managenent's busi ness records are kept. |If the offices
from whi ch managenment is directed and where busi ness
records are kept are in different |ocations, the recipient
will determ ne the principal place of business for DBE
program pur poses.

Program neans any under taking on a recipient's part
to use DOT financial assistance, authorized by the laws to
which this part applies.

Race- consci ous neasure or programis one that is
focused specifically on assisting only DBEs, including
wonen- owned DBEs.

Race-neutral measure or programis one that is, or
can be, used to assist all snall businesses. For the
purposes of this part, race-neutral includes gender-
neutrality.

Recipient is any entity, public or private, to which
DOT financi al assistance is extended, whether directly or
t hrough anot her recipient, through the prograns of the FAA
FHWA, or FTA, or who has applied for such assistance.

Secretary nmeans the Secretary of Transportation or
hi s/ her desi gnee.

Set-asi de neans a contracting practice restricting
eligibility for the conpetitive award of a contract solely
to DBE firms.

Smal | Busi ness Administration or SBA nmeans the United
States Snal| Business Administration



Smal | busi ness concern neans, with respect to firns
seeking to participate as DBEs in DOT-assisted contracts, a
smal | busi ness concern as defined pursuant to section 3 of
the Small Business Act and Small Business Administration
regul ations inplenenting it (13 CFR part 121) that also
does not exceed the cap on average annual gross receipts
specified in 826.65(b).

Soci ally and econom cal | y di sadvant aged i ndi vi dua
means any individual who is a citizen (or lawfully admitted
per manent resident) of the United States and who is --

(1) Any individual who a recipient finds to be a
soci ally and economi cal |y di sadvant aged i ndi vi dual on a
case- by-case basis.

(2) Any individual in the follow ng groups, mnenbers
of which are rebuttably presuned to be socially and
econom cal | y di sadvant aged:

(i) "Black Anmericans," which includes persons having
origins in any of the Black racial groups of Africa;

(ii) "H spanic Americans,"” which includes persons of
Mexi can, Puerto Ri can, Cuban, Dom nican, Central or South
Ameri can, or other Spanish or Portuguese culture or origin,
regardl ess of race;

(iii) "Native Anericans,” which includes persons who
are Anmerican Indians, Eskinos, Al euts, or Native Hawaii ans;
(iv) "Asian-Pacific Anericans,"” which includes
persons whose origins are from Japan, China, Taiwan, Korea,

Burma (Myanmar), Vietnam Laos, Canbodi a (Kanmpuchea),
Thai | and, Mal aysi a, | ndonesia, the Philippines, Brunei,
Sanmpa, CGuam the U S. Trust Territories of the Pacific
I slands (Republic of Palau), the Commonweal th of the
Nort hern Marianas |slands, Macao, Fiji, Tonga, Kirbati,
Juval u, Nauru, Federated States of M cronesia, or Hong
Kong;

(v) "Subcontinent Asian Americans,"” which includes
persons whose origins are fromlndia, Pakistan,
Bangl adesh, Bhutan, the Ml dives Islands, Nepal or Sr
Lanka;

(vi) Woren;

(vii) Any additional groups whose nenbers are
desi gnated as socially and econom cal |y di sadvant aged by
the SBA, at such tine as the SBA designation becones
effective.

Tri bal | y-owned concern nmeans any concern at |east 51
per cent owned
by an Indian tribe as defined in this section

You refers to a recipient, unless a statenment in the
text of this part or the context requires otherwi se (i.e.
"You nust do XYZ' neans that recipients nmust do XYZ).

826.7 What discriminatory actions are forbidden?
(a) You nust never exclude any person from
participation in, deny any person the benefits of, or
ot herwi se discrimnate agai nst anyone in connection with
the award and performance of any contract covered by this
part on the basis of race, color, sex, or national origin.



(b) I'n adm nistering your DBE program you must not,
directly or through contractual or other arrangements, use
criteria or nmethods of adm nistration that have the effect
of defeating or substantially inpairing acconplishnent of
the objectives of the programw th respect to individuals
of a particular race, color, sex, or national origin.

826.9 How does the Department issue guidance and

interpretations under this part?

(a) This part applies instead of subparts A and C
through E of 49 CFR part 23 in effect prior to [insert date
30 days fromdate of publication in the Federal Register]
(See 49 CFR Parts 1 to 99, revised as of Cctober 1, 1998.)
Only guidance and interpretations (including
interpretations set forth in certification appea
deci sions) consistent with this part 26 and issued after
[insert date 30 days fromdate of publication in the
Federal Register] have definitive, binding effect in
i npl enenting the provisions of this part and constitute the
of ficial position of the Departnment of Transportation

(b) The Secretary of Transportation, Ofice of t he
Secretary of Transportation, FHWA, FTA, and FAA may issue
witten interpretations of or witten gui dance concerning
this part. Witten interpretations and gui dance are valid
and binding, and constitute the official position of the
Departnment of Transportation, only if they are issued over
the signature of the Secretary of Transportation or if they
contain the foll owi ng statemnent:

The General Counsel of the Departnent of Transportation has
reviewed this docunent and approved it as consistent with
the | anguage and intent of 49 CFR part 26

826.11 What records do recipients keep and report?
(a) [Reserved]
(b) You nust continue to provide data about your DBE
programto the Departnent as directed by DOT operating
admi ni strati ons.
(c) You nust create and maintain a bidders |ist,
consisting of all firms bidding on prine contracts and
bi ddi ng or quoting subcontracts on DOT-assi sted projects.
For every firm the follow ng information nust be included:
(1) Firm nane;
(2) Firm address;
(3) Firms status as a DBE or non- DBE;
(4) The age of the firm and
(5) The annual gross receipts of the firm

826.13 What assurances must recipients and contractors make?
(a) Each financial assistance agreenment you sign with
a DOT operating adm nistration (or a primary recipient)
must include the foll ow ng assurance:

The recipient shall not discrimnate on the basis of race,
color, national origin, or sex in the award and performance



of any DOT-assisted contract or in the adm nistration of
its DBE programor the requirenents of 49 CFR part 26. The
reci pient shall take all necessary and reasonabl e steps
under 49 CFR part 26 to ensure nondiscrimnation in the
award and admi ni stration of DOT-assisted contracts. The
recipient's DBE program as required by 49 CFR part 26 and
as approved by DOT, is incorporated by reference in this
agreenent. Inplenentation of this programis a |lega
obligation and failure to carry out its terns shall be
treated as a violation of this agreenment. Upon
notification to the recipient of its failure to carry out
its approved program the Department may inpose sanctions
as provided for under part 26 and may, in appropriate
cases, refer the matter for enforcement under 18 U. S. C
1001 and/or the Program Fraud Cvil Renedies Act of 1986
(31 U.S.C. 3801 et seq.).

(b) Each contract you sign with a contractor (and
each subcontract the prime contractor signs with a
subcontractor) must include the foll owi ng assurance:

The contractor, sub recipient or subcontractor shall not

di scrimnate on the basis of race, color, national origin,
or sex in the performance of this contract. The contractor
shall carry out applicable requirenents of 49 CFR part 26
in the award and admini strati on of DOT-assisted contracts.
Failure by the contractor to carry out these requirenents
is a material breach of this contract, which may result in
the termnation of this contract or such other renedy as
the recipient deens appropriate.

826.15 How can recipients apply for exemptions or waivers?

(a) You can apply for an exenpti on from any provision
of this part. To apply, you nust request the exenption in
witing fromthe Ofice of the Secretary of Transportation
FHWA, FTA, or FAA. The Secretary will grant the request
only if it documents special or exceptional circunstances,
not likely to be generally applicable, and not contenpl ated
in connection with the rul emaking that established this
part, that make your conpliance with a specific provision
of this part inpractical. You nust agree to take any steps
that the Department specifies to conmply with the intent of
the provision fromwhich an exenption is granted. The
Secretary will issue a witten response to all exenption
requests.

(b) You can apply for a waiver of any provision of
Subpart B or C of this part including, but not limted to,
any provisions regardi ng adm ni strative requirenents,
overall goals, contract goals or good faith efforts.
Program wai vers are for the purpose of authorizing you to
operate a DBE programthat achieves the objectives of this
part by neans that may differ fromone or nore of the
requi rements of Subpart B or C of this part. To receive a
program wai ver, you must foll ow these procedures:

(1) You nust apply through the concerned operating
adm ni stration. The application nmust include a specific
program proposal and address how you will neet the criteria



of paragraph (b)(2) of this section. Before submtting
your application, you must have had public participation in
devel opi ng your proposal, including consultation with the
DBE community and at | east one public hearing. Your
application must include a sunmary of the public
participati on process and the information gathered through
it.

(2) Your application nust show that --

(i) There is a reasonable basis to conclude that you
coul d achieve a level of DBE participation consistent with
the objectives of this part using different or innovative
means ot her than those that are provided in Subpart B or C
of this part;

(ii) Conditions in your jurisdiction are appropriate
for inplenmenting the proposal

(iii) Your proposal would prevent discrimnation
agai nst any individual or group in access to contracting
opportunities or other benefits of the program and

(iv) Your proposal is consistent with applicable | aw
and program requirenments of the concerned operating
adm ni stration's financial assistance program

(3) The Secretary has the authority to approve your
application. |If the Secretary grants your application, you
may adni ni ster your DBE program as provided in your
proposal, subject to the follow ng conditions:

(i) DBE eligibility is determ ned as provided in
Subparts D and E of this part, and DBE participation is
counted as provided in 826.49;

(ii) Your level of DBE participation continues to be
consistent with the objectives of this part;

(iii) There is a reasonable linmtation on the
duration of the your nodified program and

(iv) Any other conditions the Secretary makes on the
grant of the waiver.

(4) The Secretary may end a program wai ver at any
time and require you to conply with this part's provisions.
The Secretary may al so extend the waiver, if he or she
determ nes that all requirements of paragraphs (b)(2) and
(3) of this section continue to be net. Any such
extension shall be for no | onger than period originally set
for the duration of the program

SUBPART B - ADM NI STRATI VE REQUI REMENTS FOR DBE PROGRAMS
FOR FEDERALLY- ASSI STED CONTRACTI NG

826.21 Who must have a DBE program?

(a) If you are in one of these categories and |et
DOT- assi sted contracts, you nust have a DBE program neeti ng
the requirements of this part:

(1) Al FHWA reci pients receiving funds authorized by
a statute to which this part applies;

(2) FTA recipients that receive $250,000 or nore in
FTA pl anni ng, capital, and/or operating assistance in a
Federal fiscal year

(3) FAA recipients that receive a grant of $250, 000
or nmore for airport planning or devel opnent.



(b) (1) You nust submt a DBE programconforming to this
part by [insert date 210 days fromdate of publication in
the Federal Register] to the concerned operating

adm nistration (QA). Once the QA has approved your
program the approval counts for all of your DOT-assisted
prograns (except that goals are reviewed and approved by
the particul ar operating adm nistration that provides
funding for your DOT-assisted contracts).

(2) You do not have to submit regul ar updates of your
DBE prograns, as long as you remain in conpliance.
However, you nust submit significant changes in the program
for approval

(c) You are not eligible to receive DOT fi nanci al
assi stance unl ess DOT has approved your DBE program and you
are in conpliance with it and this part. You nust continue
to carry out your programuntil all funds from DOT
financi al assi stance have been expended.

826.23 What is the requirement for a policy statement?

You nust issue a signed and dated policy statenent
that expresses your conmitment to your DBE program states
its objectives, and outlines responsibilities for its
i npl enentation. You nust circul ate the statenent
t hr oughout your organi zation and to the DBE and non- DBE
busi ness comunities that performwork on your DOT-assisted
contracts.

826.25 What is the requirement for a liaison officer?

You nmust have a DBE |iaison officer, who shall have
direct, independent access to your Chief Executive Oficer
concerning DBE program matters. The liaison officer shal
be responsible for inplenenting all aspects of your DBE
program You nust al so have adequate staff to adm nister
the programin conpliance with this part.

826.27 What efforts must recipients make concerning DBE

financial institutions?

You nust thoroughly investigate the full extent of
services offered by financial institutions owned and
controll ed by socially and econom cal |y di sadvant aged
i ndividuals in your community and make reasonable efforts
to use these institutions. You nust al so encourage prine
contractors to use such institutions.

826.29 What prompt payment mechanisms must recipients have?
(a) You nust establish, as part of your DBE program

a contract clause to require prine contractors to pay
subcontractors for satisfactory performance of their
contracts no later than a specific nunber of days from
recei pt of each paynment you nmake to the prime contractor
This clause nust al so require the pronpt return of
retai nage paynents fromthe prime contractor to the
subcontractor within a specific nunber of days after the
subcontractor's work is satisfactorily conpl et ed.



(1) This clause may provide for appropriate penalties
for failure to conply, the terns and conditions of which
you set.

(2) This clause may al so provide that any delay or
post ponenent of paynment anong the parties may take place
only for good cause, with your prior witten approval

(b) You may al so establish, as part of your DBE
program any of the follow ng additional mechanisns to
ensure pronpt payment:

(1) A contract clause that requires prine contractors
to include in their subcontracts | anguage providing that
prime contractors and subcontractors will use appropriate
alternative dispute resolution nmechanisnms to resol ve
paynment disputes. You may specify the nature of such
mechani sns.

(2) A contract clause providing that the prine
contractor will not be reinbursed for work performed by
subcontractors unless and until the prine contractor
ensures that the subcontractors are pronptly paid for the
wor k they have perforned.

(3) O her mechani sns, consistent with this part and
applicable state and |l ocal |law, to ensure that DBEs and
other contractors are fully and pronptly paid.

826.31 What requirements pertain to the DBE directory?

You nust mai ntain and nake avail able to interested
persons a directory identifying all firns eligible to
participate as DBEs in your program In the listing for
each firm you must include its address, phone nunber, and
the types of work the firmhas been certified to perform as
a DBE. You nust revise your directory at |east annually
and make updated information available to contractors and
the public on request.

826.33 What steps must a recipient take to address

overconcentration of DBEs in certain types of work?

(a) If you determine that DBE firns are so
overconcentrated in a certain type of work as to unduly
burden the opportunity of non-DBE firnms to participate in
this type of work, you must devise appropriate nmeasures to
address this overconcentration

(b) These measures may include the use of incentives,
techni cal assistance, business devel opnent prograns,
ment or - prot ?g? prograns, and ot her appropriate measures
designed to assist DBEs in performng work outside of the
specific field in which you have determ ned t hat non- DBEs
are unduly burdened. You nmay al so consider varying your
use of contract goals, to the extent consistent with
8§26.51, to unsure that non-DBEs are not unfairly prevented
from conpeting for subcontracts.

(c) You nust obtain the approval of the concerned DOT
operating adm ni stration for your determ nation of
overconcentration and the neasures you devi se to address
it. Once approved, the neasures becone part of your

DBE pr ogram



826.35 What role do business development and mentor-prot?g?

programs have in the DBE program?

(a) You may or, if an operating adm nistration
directs you to, you nust establish a DBE business
devel opnment program (BDP) to assist firnms in gaining the
ability to conpete successfully in the marketpl ace outside
the DBE program You nmay require a DBE firm as a condition
of receiving assistance through the BDP, to agree to
termnate its participation in the DBE programafter a
certain time has passed or certain objectives have been
reached. See Appendix C of this part for guidance on
adm ni steri ng BDP prograns.

(b) As part of a BDP or separately, you may establish
a "mentor-prot ?2g?" program in which another DBE or non-DBE
firmis the principal source of business devel opnent
assi stance to a DBE firm

(1) Only firms you have certified as DBEs before they
are proposed for participation in a nmentor-prot ?g? program
are eligible to participate in the nentor-prot ?g? program
(2) During the course of the nmentor-prot ?g? rel ati onshi p,
you nust:

(i) Not award DBE credit to a non-DBE nmentor firmfor
using its own prot?g? firmfor nmore than one half of its
goal on any contract let by the recipient, and

(ii) Not award DBE credit to a non-DBE nentor firm
for using its own prot ?g? firmfor nore than every other
contract performed by the prot ?2g? firm

(3) For purposes of naking determ nations of
busi ness si ze

under this part, you nmust not treat prot ?g?
firms as affiliates of

mentor firns, when both firns are participating
under an approved

ment or - pr ot 2g? program See Appendi x D of this part
for guidance concerning the operation of nentor-prot ?g?
pr ogr ans.

(c) Your BDPs and mentor-prot ?7g? prograns nust be
approved by the concerned operating adm nistration before
you i nplenent them Once approved, they becone part of
your DBE program

826.37 What are a recipient's responsibilities for monitoring the

performance of other program participants?

(a) You nust inplenent appropriate mechanisns to
ensure conpliance with the part's requirenents by all
program participants (e.g., applying |legal and contract
renmedi es avail abl e under Federal, state and |ocal |aw).
You nust set forth these nechanisns in your DBE program

(b) Your DBE program nust also include a nonitoring
and enforcenent mechanismto verify that the work committed
to DBEs at contract award is actually performed by the
DBEs. This nmechani smnust provide for a running tally of
actual DBE attainnents (e.g., paynments actually made to DBE
firms) and include a provision ensuring that DBE



participation is credited toward overall or contract goals
only when paynments are actually nade to DBE firns.

SUBPART C - GOALS, GOOD FAI TH EFFORTS, AND COUNTI NG

826.41 What is the role of the statutory 10 percent goal in this
program?
(a) The statutes authorizing this program provide
that, except to the extent the Secretary determ nes
ot herwi se, not |ess than 10 percent of the authorized funds
are to be expended wi th DBEs.

(b) This 10 percent goal is an aspir ational goal at
the national |evel, which the Departnent uses as a tool in
eval uating and nonitoring DBES' opportunities to
participate in DOT-assisted contracts.

(c) The national 10 percent goal does not authorize
or require recipients to set overall or contract goals at
the 10 percent level, or any other particular level, or to
t ake any special adm nistrative steps if their goals are
above or bel ow 10 percent.

§26.43 Can recipients use set-asides or quotas as part of this
program?

(a) You are not permitted to use quotas for DBEs on
DOT- assi sted contracts subject to this part.

(b) You may not set-aside contracts for DBEs on DOT-
assisted contracts subject to this part, except that, in
[imted and extrene circunstances, you may use set-asides
when no other nethod coul d be reasonably expected to
redress egregi ous instances of discrimnation

826.45 How do recipients set overall goals?

(a) You nust set an overall goal for DBE
participation in your DOT-assisted contracts.

(b) Your overall goal must be based on denonstrable
evidence of the availability of ready, willing and able
DBEs relative to all businesses ready, willing and able to
partici pate on your DOT-assisted contracts (hereafter, the
"relative availability of DBEs"). The goal nust reflect
your determi nation of the |level of DBE participation you
woul d expect absent the effects of discrimnation. You
cannot sinply rely on either the 10 percent national goal
your previous overall goal or past DBE participation rates
in your programwthout reference to the relative
availability of DBEs in your market.

(c) Step 1. You nust begin your goal setting process by
determ ning a base figure for the relative availability of
DBEs. The follow ng are exanpl es of approaches that you
may take toward determ ning a base figure. These exanples
are provided as a starting point for your goal setting
process. Any percentage figure derived fromone of these
exanpl es shoul d be considered a basis fromwhich you begin
when exam ning all evidence available in your jurisdiction
These exanpl es are not intended as an exhaustive list.



O her nethods or conbinations of nethods to determne a
base figure may be used, subject to approval by the
concerned operating admnistration

(1) Use DBE Directories and Census Bureau Data
Det erm ne the nunber of ready, willing and able DBEs in
your market fromyour DBE directory. Using the Census
Bureau's County Business Pattern (CBP) database, determ ne
the nunmber of all ready, willing and abl e busi nesses
avail able in your market that performwork in the same SIC
codes. (Information about the CBP database may be obtai ned
fromthe Census Bureau at their web site, ww.
census. gov/ epcd/ cbp/ vi ew cbpview htm .) Di vide the
nunber of DBEs by the nunber of all businesses to derive a
base figure for the relative availability of DBEs in your
mar ket .

(2) Use a bidders list. Determ ne the nunber of DBEs
t hat have bid or quoted on your DOT-assisted prinme
contracts or subcontracts in the previous year. Determ ne
t he nunmber of all businesses that have bid or quoted on
prime or subcontracts in the same tine period. Divide the
nunber of DBE bi dders and quoters by the nunber for all
busi nesses to derive a base figure for the relative
availability of DBEs in your market.

(3) Use data froma disparity study. Use a
percentage figure derived fromdata in a valid, applicable
di sparity study.

(4) Use the goal of another DOT recipient. If
anot her DOT recipient in the same, or substantially
simlar, market has set an overall goal in conpliance with
this rule, you may use that goal as a base figure for your
goal .

(5) Alternative methods. Subject to the approval of
the DOT operating adm nistration, you may use ot her methods
to determ ne a base figure for your overall goal. Any
met hodol ogy you choose nust be based on denonstrable
evi dence of | ocal market conditions and be designed to
ultimately attain a goal that is rationally related to the
relative availability of DBEs in your narket.

(d) Step 2. Once you have cal cul ated a base figure,
you must exam ne all of the evidence available in your
jurisdiction to determ ne what adjustnent, if any, is
needed to the base figure in order to arrive at your
overal | goal

(1) There are many types of evidence that nust be
consi dered when adjusting the base figure. These include:

(i) The current capacity of DBEs to performwork in
your DOT-assisted contracting program as neasured by the
vol ume of work DBEs have perforned in recent years;

(ii) Evidence fromdisparity studies conducted
anywhere within your jurisdiction, to the extent it is not
al ready accounted for in your base figure; and

(iii) If your base figure is the goal of another
reci pient, you nust adjust it for differences in your |oca
mar ket and your contracting program

(2) You may al so consider avail able evidence from
related fields that affect the opportunities for DBEs to



form grow and conmpete. These include, but are not limted
to:

(i) Statistical disparities in the ability of DBEs to
get the financing, bonding and insurance required to
participate in your program

(ii) Data on enploynment, self-enploynent, education
trai ning and uni on apprenticeship prograns, to the extent
you can relate it to the opportunities for DBEs to perform
in your program

(3) If you attenpt to make an adjustnment to your base
figure to account for the continuing effects of past
discrimnation (often called the "but for" factor) or the
ef fects of an ongoi ng DBE program the adjustment nust be
based on denonstrabl e evidence that is |logically and
directly related to the effect for which the adjustnment is
sought .

(e) Once you have determned a percentage figure in
accordance wi th paragraphs (c¢) and (d) of this section, you
shoul d express your overall goal as follows:

(1) If you are an FHWA reci pient, as a percentage of al
Federal -ai d hi ghway funds you will expend in FHWA-assi st ed
contracts in the forthcom ng fiscal year

(2) If you are an FTA or FAA recipient, as a percentage of
all FTA or FAA funds (exclusive of FTA funds to be used for
t he purchase of transit vehicles) that you will expend in
FTA or FAA-assisted contracts in the forthcomng fisca
year. |In appropriate cases, the FTA or FAA Adni ni strator
may permt you to express your overall goal as a percentage
of funds for a particular grant or project or group of
grants and/ or projects.

(f) (1) If you set overall goals on a fiscal year basis,

you must submt themto the applicable DOT operating

adm ni stration for review on August 1 of each year, unless

the Administrator of the concerned operating adm nistration
establishes a different submi ssion date.

(2) If you are an FTA or FAA recipient and set your
overall goal on a project or grant basis, you nust submt
the goal for review at a tinme deternmined by the FTA or FAA
Admi ni strator.

(3) You must include with your overall goa
submi ssion a description of the methodol ogy you used to
establish the goal, including your base figure and the
evidence with which it was cal cul ated, and the adjustnents
you made to the base figure and the evidence relied on for
the adjustnents. You should also include a summary |isting
of the relevant avail able evidence in your jurisdiction
and, where applicable, an explanation of why you did not
use that evidence to adjust your base figure. You nust
al so include your projection of the portions of the overall
goal you expect to nmeet through race-neutral and race-
consci ous neasures, respectively (see 826.51(c)).

(4) You are not required to obtain prior operating
adm ni stration concurrence with the your overall goal
However, if the operating adm nistration's review suggests
that your overall goal has not been correctly cal cul at ed,
or that your nmethod for cal culating goals is inadequate,
the operating adm nistration may, after consulting with



you, adjust your overall goal or require that you do so.
The adj usted overall goal is binding on you

(5) If you need additional time to collect data or
take other steps to devel op an approach to setting overal
goal s, you may request the approval of the concerned
operating adm nistration for an interimgoal and/or goal -
setting nmechanism Such a mechani sm nust:

(i) Reflect the relative availability of DBEs in your |oca
mar ket to the maxi num extent feasible given the data
avail able to you; and
(ii) Avoid inposing undue burdens on non- DBEs.

(g) I'n establishing an overall goal, you must provide
for public participation. This public participation nust
i ncl ude:

(1) Consultation with mnority, wonmen's and genera
contractor groups, community organizations, and ot her
of ficials or organizations which coul d be expected to have
i nformati on concerning the availability of di sadvantaged
and non-di sadvant aged busi nesses, the effects of
di scrimnation on opportunities for DBEs, and your efforts
to establish a level playing field for the participation of
DBEs.

(2) A published notice announcing your proposed
overall goal, informng the public that the proposed goa
and its rationale are available for inspection during
nor mal busi ness hours at the your principal office for 30
days following the date of the notice, and inform ng the
public that you and the Departnent will accept comrents on
the goals for 45 days fromthe date of the notice. The
notice nust include addresses to which comments may be
sent, and you must publish it in general circulation nedia
and available mnority-focused nmedia and trade association
publ i cati ons.

(h) Your overall goals must provide for participation
by all certified DBEs and nust not be subdivided into
group-speci fic goal s.

§26.47 Can recipients be penalized for failing to meet overall
goals?

(a) You cannot be penalized, or treated by the
Departnment as being in nonconpliance with this rule,
because your DBE participation falls short of your overal
goal , unless you have failed to adm nister your programin
good faith.

(b) If you do not have an approved DBE program or
overall goal, or if you fail to inplenment your programin
good faith, you are in nonconpliance with this part.

826.49 How are overall goals established for transit vehicle

manufacturers?
(a) If you are an FTA recipient, you nmust require in
your DBE program that each transit vehicle manufacturer
as a condition of being authorized to bid or propose on
FTA-assisted transit vehicle procurenents, certify that it
has conplied with the requirenments of this section. You do



not include FTA assistance used in transit vehicle
procurenents in the base amount from which your overal
goal is calcul ated

(b) If you are a transit vehicle manufacturer, you
must establish and submt for FTA' s approval an annua
overal |l percentage goal. |In setting your overall goal, you
shoul d be guided, to the extent applicable, by the
princi pl es underlying 826.45. The base from which you
calculate this goal is the amount of FTA financia
assi stance included in transit vehicle contracts you will
performduring the fiscal year in question. You nust
exclude fromthis base funds attributable to work perforned
outside the United States and its territories, possessions,
and commonweal ths. The requirenments and procedures of this
part with respect to subm ssion and approval of overall
goals apply to you as they do to recipients.

(c) As atransit vehicle manufacturer, you may mnake
the certification required by this section if you have
submitted the goal this section requires and FTA has
approved it or not disapproved it.

(d) As a recipient, you may, with FTA approval
establish project-specific goals for DBE participation in
the procurement of transit vehicles in lieu of conplying
t hrough the procedures of this section

(e) If you are an FHWA or FAA recipient, you may,
with FHWA or FAA approval, use the procedures of this
section with respect to procurenents of vehicles or
speci al i zed equi prent. |If you choose to do so, then the
manuf acturers of this equi pment nust neet the sane
requi rements (including goal approval by FHWA or FAA) as
transit vehicle manufacturers nust nmeet in FTA-assisted
procuremnents.

826.51 What means do recipients use to meet overall goals?
(a) You nust neet the maxi num feasible portion of

your overall goal by using race-neutral means of
facilitating DBE participation. Race-neutral DBE
participation includes any tine a DBE wins a prine contract
t hrough customary comnpetitive procurenent procedures, is
awar ded a subcontract on a prime contract that does not
carry a DBE goal, or even if there is a DBE goal, wins a
subcontract froma prine contractor that did not consider
its DBE status in nmaking the award (e.g., a prine
contractor that uses a strict |ow bid systemto award
subcontracts).

(b) Race-neutral neans include, but are not limted to, the
fol | ow ng:

(1) Arranging solicitations, times for the
presentation of bids, quantities, specifications, and
delivery schedules in ways that facilitate DBE, and other
smal | busi nesses, participation (e.g., unbundling Iarge
contracts to nake them nore accessible to snall businesses,
requiring or encouraging prime contractors to subcontract
portions of work that they m ght otherw se performwth
their own forces);



(2) Providing assistance in overcomng limtations
such as inability to obtain bonding or financing (e.g., by
such means as sinplifying the bondi ng process, reducing
bondi ng requirenents, elimnating the inpact of surety
costs from bids, and providing services to hel p DBEs, and
ot her smal |l busi nesses, obtain bonding and financing);

(3) Providing technical assistance and ot her
servi ces;

(4) Carrying out information and comuni cati ons
progranms on contracting procedures and specific contract
opportunities (e.g., ensuring the inclusion of DBEs, and
ot her small businesses, on recipient mailing lists for
bi dders; ensuring the dissenination to bidders on prine
contracts of lists of potential subcontractors; provision
of information in |anguages other than English, where
appropriate);

(5) Inplenmenting a supportive services programto
devel op and i nprove imredi ate and | ong-term busi ness
managenent, record keeping, and financial and accounting
capability for DBEs and ot her small businesses;

(6) Providing services to help DBEs, and other snal
busi nesses, inprove |ong-term devel opnent, increase
opportunities to participate in a variety of kinds of work,
handl e i ncreasingly significant projects, and achi eve
eventual sel f-sufficiency;

(7) Establishing a programto assist new, start-up
firms, particularly in fields in which DBE participation
has historically been | ow,

(8) Ensuring distribution of your DBE directory,
through print and el ectronic means, to the w dest feasible
uni verse of potential prime contractors; and

(9) Assisting DBEs, and other small businesses, to
devel op their capability to utilize energing technol ogy and
conduct business through el ectronic nedi a.

(c) Each time you submt your overall goal for
review by the concerned operating adm nistration, you nust
al so submt your projection of the portion of the goal that
you expect to neet through race-neutral means and your
basis for that projection. This projection is subject to
approval by the concerned operating adm nistration, in
conjunction with its review of your overall goal

(d) You nust establish contract goals to neet any
portion of your overall goal you do not project being able
to nmeet using race-neutral neans.

(e) The follow ng provisions apply to the use of
contract goals:

(1) You may use contract goals only on those DOT-
assi sted contracts that have subcontracting possibilities.

(2) You are not required to set a contract goal on
every DOT-assisted contract. You are not required to set
each contract goal at the same percentage | evel as the
overall goal. The goal for a specific contract may be
hi gher or |ower than that percentage |evel of the overal
goal , dependi ng on such factors as the type of work
i nvol ved, the location of the work, and the availability of
DBEs for the work of the particular contract. However,



over the period covered by your overall goal, you nust set
contract goals so that they will cunulatively result in
nmeeting any portion of your overall goal you do not project
bei ng able to neet through the use of race-neutral neans.

(3) Qperating adm nistration approval of each
contract goal is not necessarily required. However,
operating adm ni strations nmay review and approve or
di sapprove any contract goal you establish

(4) Your contract goals nust provide for
participation by all certified DBEs and nmust not be
subdi vi ded i nto group-specific goals.

(f) To ensure that your DBE program continues to be
narrowy tailored to overcone the effects of
di scrimnation, you nust adjust your use of contract goals
as follows:

(1) If your approved projection under
paragraph (c) of this section estimates that you can neet
your entire overall goal for a given year through race-
neutral neans, you rnust inplenent your program without
setting contract goals during that year

EXAMPLE to paragraph (f)(1): Your overall goal for Year |
is 12 percent. You estimate that you can obtain 12 percent
or nore DBE participation through the use of race-neutra
measures, w thout any use of contract goals. 1In this case,
you do not set any contract goals for the contracts that
will be performed in Year I.

(2) If, during the course of any year in which you are
usi ng contract goals, you determ ne that you will exceed
your overall goal, you nust reduce or elimnate the use of
contract goals to the extent necessary to ensure that the
use of contract goals does not result in exceeding the
overall goal. If you determne that you will fall short of
your overall goal, then you must nake appropriate

nodi fications in your use of race-neutral and/or race-
conscious neasures to allow you to neet the overall goal

EXAMPLE to paragraph (f)(2): 1In Year |1, your overall goa
is 12 percent. You have estimated that you can obtain 5
percent DBE participation through use of race-neutra
measures. You therefore plan to obtain the remaining 7
percent participation through use of DBE goals. By

Sept enber, you have al ready obtained 11 percent DBE
participation for the year. For contracts let during the
remai nder of the year, you use contract goals only to the
extent necessary to obtain an additional one percent DBE
participation. However, if you determ ne in Septenber that
your participation for the year is likely to be only 8
percent total, then you would increase your use of race-
neutral and/or race-conscious neans during the remai nder of
the year in order to achieve your overall goal

(3) If the DBE participation you have obtai ned by race-
neutral neans al one neets or exceeds your overall goals for
two consecutive years, you are not required to nake a
projection of the amount of your goal you can neet using
such means in the next year. You do not set contract goals
on any contracts in the next year. You conti nue using
only race-neutral nmeans to meet your overall goals unless
and until you do not meet your overall goal for a year



EXAMPLE to paragraph (f)(3): Your overall goal for Years
and Year Il is 10 percent. The DBE participation you
obtai n through race-neutral mnmeasures alone is 10 percent or
nmore in each year. (For this purpose, it does not matter
whet her you obtai ned additi onal DBE participation through
using contract goals in these years.) 1In Year IIl and
followi ng years, you do not need to nmake a projection under
paragraph (c) of this section of the portion of your
overal |l goal you expect to meet using race-neutral neans.
You sinply use race-neutral neans to achi eve your overal
goal s. However, if in Year VI your DBE participation
falls short of your overall goal, then you nmust make a
paragraph (c) projection for Year VII and, if necessary,
resunme use of contract goals in that year

(4) If you obtain DBE participation that exceeds your
overall goal in two consecutive years through the use of
contract goals (i.e., not through the use of race-neutra
means al one), you nust reduce your use of contract goals
proportionately in the foll ow ng year

EXAMPLE to paragraph (f)(4): In Years | and I, your
overall goal is 12 percent, and you obtain 14 and 16
percent DBE participation, respectively. You have exceeded
your goals over the two-year period by an average of 25

per cent . In Year 111, your overall goal is again 12
percent, and your paragraph (c) projection estimates that
you will obtain 4 percent DBE participation through race-
neutral neans and 8 percent through contract goals. You
then reduce the contract goal projection by 25 percent
(i.e., from8 to 6 percent) and set contract goals
accordingly during the year. If in Year IIl you obtain 11
percent participation, you do not use this contract goa

adj ust ment nechani smfor Year 1V, because there have not
been two consecutive years of exceeding overall goals.

(g) I'n any year in which you project nmeeting part of
your goal through race-neutral means and the renai nder
t hrough contract goals, you nust maintain data separately
on DBE achi evenents in those contracts with and without
contract goals, respectively. You nust report this data to
t he concerned operating adm nistration as provided in
§26. 11.

826.53 What are the good faith efforts procedures recipients

follow in
situations where there are contract goal s?

(a) Wien you have established a DBE contract goal
you must award the contract only to a bidder/offeror who
makes good faith efforts to neet it. You nust determ ne
that a bidder/offeror has made good faith efforts if the
bi dder/ of feror does either of the foll ow ng things:

(1) Docunents that it has obtai ned enough DBE
participation to nmeet the goal; or

(2) Docunents that it nmade adequate good faith
efforts to neet the goal, even though it did not succeed in
obt ai ni ng enough DBE participation to do so. If the
bi dder/ of f eror does docunent adequate good faith efforts,
you must not deny award of the contract on the basis that



the bidder/offeror failed to neet the goal. See Appendix A
of this part for guidance in determning the adequacy of a
bi dder/of feror's good faith efforts.

(b) I'n your solicitations for DOT-assisted contracts
for which a contract goal has been established, you nust
require the foll ow ng:

(1) Award of the contract will be conditioned on
meeting the requirenments of this section;

(2) Al bidders/offerors will be required to submt
the following information to the recipient, at the tine
provi ded in paragraph (b)(3) of this section:

(i) The names and addresses of DBE firms that wll
participate in the contract;

(ii) A description of the work that each DBE w |
perform

(iii) The dollar anount of the participation of each
DBE firm participating;

(iv) Witten docunentation of the bidder/offeror's
conmtment to use a DBE subcontractor whose participation
it submits to neet a contract goal

(v) Witten confirmation fromthe DBE that it is
participating in the contract as provided in the prine
contractor's conmm tnent; and

(vi) I'f the contract goal is not net, evidence of
good faith efforts (see Appendix A of this part); and

(3) At your discretion, the bidder/offeror nust
present the information required by paragraph (b)(2) of
this section --

(i) Under sealed bid procedures, as a matter of
responsi veness, or with initial proposals, under contract
negoti ati on procedures; or

(ii) At any tine before you conmit yourself to the
performance of the contract by the bidder/offeror, as a
matter of responsibility.

(c) You nust nmake sure all information is conplete
and accurate and adequately docunents the bidder/offeror's
good faith efforts before commtting yourself to the
performance of the contract by the bidder/offeror

(d) If you determ ne that the apparent successfu
bi dder/of feror has failed to nmeet the requirenents of
paragraph (a) of this section, you nust, before awarding
the contract, provide the bidder/offeror an opportunity for
admi ni strative reconsideration

(1) As part of this reconsideration, the
bi dder/ of feror nust have the opportunity to provide witten
docunent ati on or argument concerning the issue of whether
it met the goal or nmade adequate good faith efforts to do
so.

(2) Your decision on reconsideration nmust be made by
an official who did not take part in the origina
determ nation that the bidder/offeror failed to neet the
goal or nmake adequate good faith efforts to do so

(3) The bidder/offeror nust have the opportunity to
meet in person with your reconsideration official to
di scuss the issue of whether it net the goal or made
adequat e good faith efforts to do so.



(4) You nust send the bidder/offeror a witten
deci sion on reconsi deration, explaining the basis for
finding that the bidder did or did not neet the goal or
make adequate good faith efforts to do so.

(5) The result of the reconsideration process is not
adm ni stratively appeal able to the Departnent of
Transportation.

(e) I'n a "design-build" or "turnkey" contracting
situation, in which the recipient lets a master contract to
a contractor, who in turn |ets subsequent subcontracts for
the work of the project, a recipient may establish a goa
for the project. The naster contractor then establishes
contract goals, as appropriate, for the subcontracts it
| ets. Reci pi ents nmust maintai n oversi ght of the master
contractor's activities to ensure that they are conducted
consistent with the requirements of this part.

(f) (1) You nust require that a prime contractor not
term nate for conveni ence a DBE subcontractor listed in
response to paragraph (b)(2) of this section (or an
approved substitute DBE firm and then performthe work of
the term nated subcontract with its own forces or those of
an affiliate, wi thout your prior witten consent.

(2) Wien a DBE subcontractor is termnated, or fails
to complete its work on the contract for any reason, you
must require the prime contractor to make good faith
efforts to find anot her DBE subcontractor to substitute for
the original DBE. These good faith efforts shall be
directed at finding another DBE to performat |east the
sanme anmpunt of work under the contract as the DBE that was
termnated, to the extent needed to neet the contract goa
you established for the procurenent.

(3) You nust include in each prine contract a
provi sion for appropriate adm nistrative renmedi es that you
will invoke if the prime contractor fails to conply with
the requirements of this section

(g) You nust apply the requirenents of this section
to DBE bidders/offerors for prine contracts. In
det erm ni ng whet her a DBE bi dder/offeror for a prine
contract has met a contract goal, you count the work the
DBE has committed to performing with its own forces as well
as the work that it has conmtted to be performed by DBE
subcontractors and DBE suppliers.

826.55 How is DBE participation counted toward goals?

(a) When a DBE participates in a contract, you count
only the value of the work actually performed by the DBE
toward DBE goal s.

(1) Count the entire anmount of that portion of a
construction contract (or other contract not covered by
paragraph (a)(2) of this section) that is perforned by the
DBE s own forces. Include the cost of supplies and
materi als obtained by the DBE for the work of the contract,
i ncl udi ng supplies purchased or equi prent | eased by the DBE
(except supplies and equi pnent the DBE subcontract or
purchases or |leases fromthe prime contractor or its
affiliate).



(2) Count the entire amount of fees or comm ssions
charged by a DBE firmfor providing a bona fide service,
such as professional, technical, consultant, or manageri al
services, or for providing bonds or insurance specifically
required for the performance of a DOTI-assisted contract,
toward DBE goal s, provided you determne the fee to be
reasonabl e and not excessive as conmpared with fees
customarily allowed for simlar services.

(3) Wien a DBE subcontracts part of the work of its
contract to another firm the value of the subcontracted
work may be counted toward DBE goals only if the DBE s
subcontractor is itself a DBEE. Wrk that a DBE
subcontracts to a non-DBE firm does not count toward DBE
goal s.

(b) Wien a DBE perforns as a participant in a joint
venture, count a portion of the total dollar value of the
contract equal to the distinct, clearly defined portion of
the work of the contract that the DBE perfornms with its own
forces toward DBE goal s.

(c) Count expenditures to a DBE contractor toward DBE
goals only if the DBE is performng a comercially usefu
function on that contract.

(1) A DBE performs a comercially useful function
when it is responsible for execution of the work of the
contract and is carrying out its responsibilities by
actual ly perform ng, managi ng, and supervising the work
i nvolved. To performa comercially useful function, the
DBE nust al so be responsible, with respect to materials and
supplies used on the contract, for negotiating price,
determ ning quality and quantity, ordering the nmaterial
and installing (where applicable) and paying for the
material itself. To determi ne whether a DBE is performng
a comercially useful function, you must evaluate the
amount of work subcontracted, industry practices, whether
the amount the firmis to be paid under the contract is
conmensurate with the work it is actually perform ng and
the DBE credit clained for its performance of the work, and
ot her rel evant factors.

(2) A DBE does not performa comrercially usefu
function if its roleis limted to that of an extra
participant in a transaction, contract, or project through
whi ch funds are passed in order to obtain the appearance of
DBE participation. In determning whether a DBE i s such an
extra participant, you nust examne simlar transactions,
particularly those in which DBEs do not participate.

(3) If a DBE does not performor exercise
responsibility for at |east 30 percent of the total cost of
its contract with its own work force, or the DBE
subcontracts a greater portion of the work of a contract
than woul d be expected on the basis of normal industry
practice for the type of work involved, you nmust presune
that it is not performng a commercially useful function

(4) Wien a DBE is presuned not to be performng a
conmerci ally useful function as provided in paragraph
(c)(3) of this section, the DBE may present evidence to
rebut this presunption. You nmay determ ne that the firm



is performing a conmercially useful function given the type
of work involved and normal industry practices.

(5) Your decisions on conmerci ally useful function
matters are subject to review by the concerned operating
adm ni stration, but are not adm nistratively appeal able to
DOT.

(d) Use the following factors in determ ni ng whet her
a DBE trucking conpany is perform ng a conmercially usefu
function:

(1) The DBE nust be responsible for the managenent
and supervision of the entire trucking operation for which
it is responsible on a particular contract, and there
cannot be a contrived arrangenent for the purpose of
nmeet i ng DBE goal s.

(2) The DBE nust itself own and operate at |east one
fully licensed, insured, and operational truck used on the
contract.

(3) The DBE receives credit for the total val ue of
the transportation services it provides on the contract
using trucks its owns, insures, and operates using drivers
it enploys.

(4) The DBE may | ease trucks from another DBE firm
i ncl uding an owner-operator who is certified as a DBE. The
DBE who | eases trucks from another DBE receives credit for
the total value of the transportati on services the |essee
DBE provi des on the contract.

(5) The DBE may al so | ease trucks froma non- DBE
firm including an owner-operator. The DBE who | eases
trucks froma non-DBE is entitled to credit only for the
fee or commission it receives as a result of the |ease
arrangenent. The DBE does not receive credit for the tota
val ue of the transportati on services provided by the
| essee, since these services are not provided by a DBE

(6) For purposes of this paragraph (d), a | ease nust
i ndi cate that the DBE has excl usive use of and control over
the truck. This does not preclude the |eased truck from
wor ki ng for others during the termof the |ease with the
consent of the DBE, so long as the | ease gives the DBE
absolute priority for use of the |eased truck. Leased
trucks nust display the name and identification nunber of
t he DBE.

(e) Count expenditures with DBEs for materials or
supplies toward DBE goals as provided in the foll ow ng:

(1) (i) If the materials or supplies are obtained
froma DBE manufacturer, count 100 percent of the cost of
the materials or supplies toward DBE goal s.

(ii) For purposes of this paragraph (e)(1l), a
manufacturer is a firmthat operates or maintains a factory
or establishment that produces, on the prem ses, the
materials, supplies, articles, or equipnent required under
the contract and of the general character described by the
speci fications.

(2) (i) If the materials or supplies are purchased
froma DBE regul ar deal er, count 60 percent of the cost of
the materials or supplies toward DBE goal s.

(ii) For purposes of this section, a regular
dealer is a firmthat owns, operates, or naintains a store,



war ehouse, or other establishment in which the materials,
supplies, articles or equipnment of the general character
descri bed by the specifications and required under the
contract are bought, kept in stock, and regularly sold or
| eased to the public in the usual course of business.

(A) To be a regular dealer, the firmmust be an
est abl i shed, regul ar business that engages, as its
princi pal business and under its own nane, in the purchase
and sale or |lease of the products in question.

(B) A person may be a regul ar dealer in such bulk
items as petrol eum products, steel, cenent, gravel, stone,
or asphalt w thout owning, operating, or maintaining a
pl ace of business as provided in this paragraph (e)(2)(ii)
if the person both owns and operates distribution equi prent
for the products. Any suppl ementing of regular dealers
own distribution equipnment shall be by a long-term | ease
agreenent and not on an ad hoc or contract-by-contract
basi s.

(O Packagers, brokers, manufacturers
representatives, or other persons who arrange or expedite
transactions are not regul ar dealers within the meani ng of
thi s paragraph (e)(2).

(3) Wth respect to materials or supplies purchased
froma DBE which is neither a manufacturer nor a regul ar
deal er, count the entire anmount of fees or conm ssions
charged for assistance in the procurenent of the materials
and supplies, or fees or transportation charges for the
delivery of materials or supplies required on a job site,
toward DBE goal s, provided you determ ne the fees to be
reasonabl e and not excessive as conmpared with fees
customarily allowed for simlar services. Do not count any
portion of the cost of the materials and supplies
t hensel ves toward DBE goal s, however.

(f) If afirmis not currently certified as a DBE in
accordance with the standards of subpart D of this part at
the tinme of the execution of the contract, do not count the
firms participation toward any DBE goal s, except as
provided for in 826.87(i)).

(g) Do not count the dollar value of work perforned
under a contract with a firmafter it has ceased to be
certified toward your overall goal

(h) Do not count the participation of a DBE
subcontractor toward the prine contractor's DBE
achi evenents or your overall goal until the amount being
counted toward the goal has been paid to the DBE

SUBPART D - CERTI FI CATI ON STANDARDS

826.61 How are burdens of proof allocated in the certification

process?

(a) I'n determ ning whether to certify a firmas
eligible to participate as a DBE, you must apply the
standards of this subpart.

(b) The firmseeking certification has the burden of
denonstrating to you, by a preponderance of the evidence,
that it nmeets the requirenents of this subpart concerning



group menbership or individual disadvantage, business size,
owner shi p, and control

(c) You nust rebuttably presune that nenbers of the
designated groups identified in 826.67(a) are socially and
econom cal | y di sadvant aged. Thi s means that they do not
have the burden of proving to you that they are socially
and econom cal | y di sadvant aged. However, applicants have
the obligation to provide you information concerning their
econom ¢ di sadvant age (see 8§26.67).

(d) Individuals who are not presuned to be socially
and econom cal | y di sadvant aged, and i ndi vi dual s concerni ng
whom t he presunption of disadvantage has been rebutted,
have the burden of proving to you, by a preponderance of
the evidence, that they are socially and econom cally
di sadvant aged. (See Appendix E of this part.)

(e) You nust nake determ nations concerni ng whet her
i ndi vidual s and firns have net their burden of
denonstrating group nenbershi p, ownership, control, and
soci al and econom ¢ di sadvant age (where di sadvant age nust
be denonstrated on an individual basis) by considering all
the facts in the record, viewed as a whol e.

826.63 What rules govern group membership determinations?
(a) If you have reason to question whether an
i ndividual is a nmenber of a group that is presuned to be
soci ally and economi cal ly di sadvant aged, you nust require
the individual to denmobnstrate, by a preponderance of the
evi dence, that he or she is a menber of the group

(b) I'n maki ng such a determnation, you nust consider
whet her the person has held hinself out to be a menber of
the group over a long period of tine prior to application
for certification and whether the person is regarded as a
menber of the group by the relevant comunity. You may
require the applicant to produce appropriate documentation
of group menber shi p.

(1) If you determne that an individual claimng to
be a nenber of a group presuned to be disadvantaged i s not
a nenber of a designated di sadvant aged group, the
i ndi vi dual mnust denonstrate social and econonic
di sadvant age on an indivi dual basis.

(2) Your decisions concerning nenbership in a
desi gnated group are subject to the certification appeals
procedure of 8§26. 89.

826.65 What rules govern business size determinations?

(a) To be an eligible DBE, a firm(including its
affiliates) must be an existing small business, as defined
by Smal | Business Administration (SBA) standards. You mnust
apply current SBA business size standard(s) found in 13 CFR
part 121 appropriate to the type(s) of work the firm seeks
to performin DOT-assisted contracts.

(b) Even if it neets the requirenents of paragraph
(a) of this section, a firmis not an eligible DBE in any
Federal fiscal year if the firm(including its affiliates)
has had average annual gross receipts, as defined by SBA
regul ations (see 13 CFR 121.402), over the firm s previous



three fiscal years, in excess of $16.6 mllion. The
Secretary adjusts this amount for inflation fromtine to
time.

826.67 What rules determine social and economic disadvantage?

(a) Presunption of disadvantage.

(1) You nust rebuttably presune that citizens of the
United States (or lawfully admitted pernmanent residents)
who are wonen, Bl ack Americans, H spanic Americans, Native
Anericans, Asian-Pacific Americans, Subcontinent Asian
Americans, or other minorities found to be di sadvant aged by
the SBA, are socially and econom cal |y di sadvant aged
i ndividuals. You nust require applicants to submt a
signed, notarized certification that each presunptively
di sadvant aged owner is, in fact, socially and economcally
di sadvant aged.

(2) (i) You nust require each individual owner of a firm
applying to participate as a DBE whose ownership and
control are relied upon for DBE certification to submt a
signed, notarized statement of personal net worth, wth
appropriate supporting documentation

(ii) I'n determ ning net worth, you nust exclude an
i ndividual's ownership interest in the applicant firm and
the individual's equity in his or her primary residence
(except any portion of such equity that is attributable to
excessive withdrawals fromthe applicant firn). A
contingent liability does not reduce an individual's net
worth. The personal net worth of an individual claimng to
be an Al aska Native will include assets and income from
sources ot her than an Al aska Native Corporation and excl ude
any of the follow ng which the individual receives from any
Al aska Native Corporation: cash (including cash dividends
on stock received froman ANC) to the extent that it does
not, in the aggregate, exceed $2,000 per individual per
annum stock (including stock issued or distributed by an
ANC as a dividend or distribution on stock); a partnership
interest; land or an interest in land (including |land or an
interest in land received froman ANC as a dividend or
distribution on stock); and an interest in a settlenment
trust.

(b) Rebuttal of presunption of disadvantage.

(1) If the statenment of personal net worth that an
i ndi vidual submits under paragraph (a)(2) of this section
shows that the individual's personal net worth exceeds
$750, 000, the individual's presunption of econonic
di sadvantage is rebutted. You are not required to have a
proceedi ng under paragraph (b)(2) of this section in order
to rebut the presunption of econom c disadvantage in this
case.

(2) If you have a reasonable basis to believe that an
i ndi vidual who is a nmenber of one of the designated groups
is not, in fact, socially and/or econonically disadvant aged
you may, at any tine, start a proceeding to determ ne
whet her the presunption should be regarded as rebutted with
respect to that individual. Your proceeding nust followthe
procedures of §26.87



(3) I'n such a proceeding, you have the burden of
denonstrating, by a preponderance of the evidence, that the
i ndividual is not socially and econom cal |y di sadvant aged.
You may require the individual to produce information
relevant to the determ nation of his or her disadvantage.

(4) Wien an individual's presunption of social and/or
econom ¢ di sadvant age has been rebutted, his or her
ownership and control of the firmin question cannot be
used for purposes of DBE eligibility under this subpart
unl ess and until he or she nmakes an individual show ng of
soci al and/or econom ¢ di sadvant age. If the basis for
rebutting the presunption is a determ nation that the
i ndi vidual ' s personal net worth exceeds $750, 000, the
i ndividual is no longer eligible for participation in the
program and cannot regain eligibility by making an
i ndi vi dual showi ng of di sadvant age.

(c) 8(a) and SDB Firnms. If a firmapplying for
certification has a current, valid certification from or
recogni zed by the SBA under the 8(a) or small and
di sadvant aged busi ness (SDB) program (except an SDB
certification based on the firms self-certification as an
SDB), you may accept the firms 8(a) or SDB certification
in lieu of conducting your own certification proceeding,
just as you may accept the certification of another DOT
reci pient for this purpose. You are not required to do
so, however.

(d) Individual determ nations of social and econonic
di sadvantage. Firnms owned and control |l ed by individuals
who are not presunmed to be socially and economcally
di sadvant aged (i ncludi ng indivi dual s whose presuned
di sadvant age has been rebutted) nmay apply for DBE
certification. You nust make a case-by-case determ nation
of whet her each individual whose ownership and control are
relied upon for DBE certification is socially and
econom cal | y di sadvantaged. In such a proceeding, the
applicant firmhas the burden of denobnstrating to you, by a
pr eponderance of the evidence, that the individuals who own
and control it are socially and economi cally di sadvant aged.
An individual whose personal net worth exceeds $750, 000
shal |l not be deened to be econom cally di sadvantaged. In
maki ng these determ nations, use the guidance found in
Appendi x E of this part. You nust require that applicants
provide sufficient information to permt determ nations
under the guidance of Appendix E of this part.

826.69 What rules govern determinations of ownership?

(a) I'n determ ning whether the socially and
econom cal | y di sadvantaged participants in a firmown the
firm you nust consider all the facts in the record, viewed
as a whol e.

(b) To be an eligible DBE, a firmmust be at |east 51
percent owned by socially and economically di sadvant aged
i ndi vi dual s.

(1) I'n the case of a corporation, such individuals nust own
at | east 51 percent of the each class of voting stock



out standi ng and 51 percent of the aggregate of all stock
out st andi ng.

(2) I'n the case of a partnership, 51 percent of each cl ass
of partnership interest must be owned by socially and
econom cal | y di sadvant aged i ndi vi duals. Such ownership
must be reflected in the firms partnership agreenent.

(3) Inthe case of a limted liability conpany, at |east 51
percent of each class of nenber interest nmust be owned by
soci ally and econom cal |l y di sadvant aged i ndi vi dual s.

(c) The firms ownership by socially and economically
di sadvant aged i ndi vi dual s nust be real, substantial, and
conti nui ng, going beyond pro forma ownership of the firmas
reflected in ownershi p docunents. The di sadvant aged owners
must enjoy the customary incidents of ownership, and share
in the risks and profits conmensurate with their ownership
interests, as denonstrated by the substance, not nerely the
form of arrangenents.

(d) Al securities that constitute ownership of a
firmshall be held directly by di sadvant aged persons.

Except as provided in this paragraph (d), no securities or
assets held in trust, or by any guardian for a mnor, are
consi dered as hel d by di sadvantaged persons in determning
the ownership of a firm However, securities or assets
held in trust are regarded as held by a di sadvant aged

i ndi vidual for purposes of determ ning ownership of the
firm if -

(1) The beneficial owner of securities or assets held
intrust is a disadvantaged individual, and the trustee is
the sane or another such individual; or

(2) The beneficial owner of a trust is a
di sadvant aged i ndi vi dual who, rather than the trustee,
exercises effective control over the managenent, policy-
maki ng, and daily operational activities of the firm
Assets held in a revocable living trust may be counted only
in the situation where the sane di sadvantaged i ndividual is
the sol e grantor, beneficiary, and trustee.

(e) The contributions of capital or expertise by the
soci ally and econom cal l y di sadvant aged owners to acquire
their ownership interests nmust be real and substanti al
Exanpl es of insufficient contributions include a pronmse to
contribute capital, an unsecured note payable to the firm
or an owner who is not a disadvantaged individual, or mere
participation in a firms activities as an enpl oyee. Debt
instruments fromfinancial institutions or other
organi zations that lend funds in the normal course of their
busi ness do not render a firmineligible, even if the
debtor's ownership interest is security for the | oan

(f) The follow ng requirements apply to situations in
whi ch expertise is relied upon as part of a di sadvantaged
owner's contribution to acquire ownership

(1) The owner's expertise nust be --

(i) I'n a specialized field;

(ii) O outstanding quality;

(iii) In areas critical to the firms
oper ati ons;

(iv) Indispensable to the firms potential
success;



(v) Specific to the type of work the firm

perforns; and

(vi) Docunented in the records of the firm These
records nust clearly show the contribution of expertise and
its value to the firm

(2) The individual whose expertise is relied upon
must have a significant financial investment in the firm

(g) You nust always deemas held by a socially and
econom cal | y di sadvant aged i ndi vi dual, for purposes of
determ ning ownership, all interests in a business or other
assets obtained by the individual --

(1) As the result of a final property settlenent or
court order in a divorce or |legal separation, provided that
no termor condition of the agreenent or divorce decree is
inconsistent with this section; or

(2) Through inheritance, or otherw se because of the
death of the former owner
(h) (1) You nust presune as not being held by a socially
and econom cal | y di sadvant aged i ndi vi dual, for purposes of
determ ning ownership, all interests in a business or other
assets obtained by the individual as the result of a gift,
or transfer w thout adequate consideration, fromany non-
di sadvant aged i ndi vidual or non-DBE firmwho is --

(i) I'nvolved in the same firmfor which the
i ndividual is seeking certification, or an affiliate of
that firm

(ii) Involved in the same or a simlar |ine of
busi ness; or

(iii) Engaged in an ongoi ng business rel ationship
with the firm or an affiliate of the firm for which the
i ndi vidual is seeking certification

(2) To overcone this presunption and permt the
interests or assets to be counted, the di sadvantaged
i ndi vi dual nust denonstrate to you, by clear and convincing
evi dence, that --

(i) The gift or transfer to the di sadvant aged
i ndi vidual was nmade for reasons other than obtaining
certification as a DBE, and

(ii) The di sadvantaged indi vidual actually controls
t he managenent, policy, and operations of the firm
notw t hst andi ng the continuing participation of a non-
di sadvant aged i ndi vi dual who provided the gift or transfer

(i) You nust apply the following rules in
situations in which marital assets forma basis for
ownership of a firm

(1) Wien marital assets (other than the assets of the
busi ness in question), held jointly or as comunity
property by both spouses, are used to acquire the ownership
i nterest asserted by one spouse, you nust deemthe
ownership interest in the firmto have been acquired by
that spouse with his or her own individual resources,
provi ded that the other spouse irrevocably renounces and
transfers all rights in the ownership interest in the
manner sanctioned by the laws of the state in which either
spouse or the firmis domcil ed. You do not count a
greater portion of joint or community property assets
toward ownership than state | aw woul d recogni ze as



bel onging to the socially and economically di sadvant aged
owner of the applicant firm

(2) A copy of the docunment legally transferring and
renounci ng the other spouse's rights in the jointly owned
or conmunity assets used to acquire an ownership interest
in the firmmust be included as part of the firms
application for DBE certification

(j) You may consider the following factors in
determ ning the ownership of a firm However, you nust not
regard a contribution of capital as failing to be real and
substantial, or find a firmineligible, solely because --

(1) A socially and econom cal |l y di sadvant aged
i ndi vidual acquired his or her ownership interest as the
result of a gift, or transfer w thout adequate
consi deration, other than the types set forth in paragraph
(h) of this section;

(2) There is a provision for the co-signature of a
spouse who is not a socially and econonically di sadvant aged
i ndi vidual on financing agreenents, contracts for the
purchase or sale of real or personal property, bank
signature cards, or other docunents; or

(3) Ownership of the firmin question or its assets
is transferred for adequate consideration froma spouse who
is not a socially and econonical ly di sadvant aged i ndi vi dual
to a spouse who is such an individual. |In this case, you
must give particularly close and careful scrutiny to the
ownership and control of a firmto ensure that it is owned
and controlled, in substance as well as in form by a
soci ally and econom cal |l y di sadvant aged i ndi vi dual

826.71 What rules govern determinations concerning control?
(a) I'n determ ning whether socially and econom cally
di sadvant aged owners control a firm you nust consider all
the facts in the record, viewed as a whol e.
(b) Only an independent business nmay be certified as
a DBE. An independent business is one the viability of
whi ch does not depend on its relationship with another firm
or firms.

(1) I'n determ ning whether a potential DBE is an
i ndependent busi ness, you nust scrutinize rel ationships
with non-DBE firms, in such areas as personnel, facilities,
equi pnent, financial and/or bonding support, and other
resour ces

(2) You nust consider whether present or recent
enpl oyer/ enpl oyee rel ati onshi ps between the di sadvant aged
owner (s) of the potential DBE and non-DBE firnms or persons
associated with non-DBE firmnms conprom se the independence
of the potential DBE firm

(3) You nust examine the firms relationships with
prime contractors to determ ne whether a pattern of
exclusive or primary dealings with a prime contractor
conprom ses the i ndependence of the potential DBE firm

(4) In considering factors related to the
i ndependence of a potential DBE firm you nust consider the
consi stency of relationshi ps between the potential DBE and
non-DBE firms with normal industry practice.



(c) ADBE firmnust not be subject to any formal or
informal restrictions which limt the customary discretion
of the socially and econom cally di sadvant aged owners.
There can be no restrictions through corporate charter
provi sions, by-law provisions, contracts or any ot her
formal or informal devices (e.g., cumulative voting rights,
voting powers attached to different classes of stock
enpl oyment contracts, requirenents for concurrence by non-
di sadvant aged partners, conditions precedent or subsequent,
executory agreements, voting trusts, restrictions on or
assignments of voting rights) that prevent the socially and
econom cal | y di sadvant aged owners, without the cooperation
or vote of any non-di sadvant aged i ndi vi dual , from naki ng
any business decision of the firm This paragraph does not
preclude a spousal co-signature on docunents as provided
for in 826.69(j)(2).

(d) The socially and economically di sadvant aged
owners nust possess the power to direct or cause the
direction of the nanagenent and policies of the firmand to
make day-to-day as well as |ong-termdecisions on matters
of managenent, policy and operations.

(1) A disadvantaged owner mnust hold the highest officer
position in the conpany (e.g., chief executive officer or
president).
(2) I'n a corporation, disadvantaged owners must control the
board of directors.
(3) I'n a partnership, one or nore di sadvantaged owners mnust
serve as general partners, with control over all
part nershi p deci sions.

(e) Individuals who are not socially and economically
di sadvant aged nmay be involved in a DBE firm as owners,
manager s, enployees, stockhol ders, officers, and/or
directors. Such individuals nust not, however, possess or
exercise the power to control the firm or be
di sproportionately responsible for the operation of the
firm

(f) The socially and econom cally di sadvant aged
owners of the firmmay del egate various areas of the
managenent, policynaking, or daily operations of the firm
to other participants in the firm regardless of whether
these participants are socially and econom cally
di sadvant aged i ndividuals. Such del egations of authority
must be revocable, and the socially and economcally
di sadvant aged owners must retain the power to hire and fire
any person to whom such authority is del egated. The
managerial role of the socially and economically
di sadvant aged owners in the firms overall affairs must be
such that the recipient can reasonably concl ude that the
soci ally and economi cal l y di sadvant aged owners actual |y
exercise control over the firnls operations, managenent,
and policy.

(g) The socially and econom cal ly di sadvant aged
owners must have an overall understandi ng of, and
manageri al and techni cal conpetence and experience directly
related to, the type of business in which the firmis
engaged and the firm s operations. The socially and
econom cal | y di sadvant aged owners are not required to have



experience or expertise in every critical area of the
firms operations, or to have greater experience or
expertise in a given field than nanagers or key enpl oyees.
The socially and econom cal |y di sadvant aged owners mnust
have the ability to intelligently and critically evaluate

i nformati on presented by other participants in the firms
activities and to use this information to nmake i ndependent
deci sions concerning the firms daily operations,
managenent, and policymaking. Cenerally, expertise limted
to of fice managenent, administration, or bookkeeping
functions unrelated to the principal business activities of
the firmis insufficient to denonstrate control

(h) If state or local law requires the persons to
have a particular license or other credential in order to
own and/or control a certain type of firm then the
soci ally and economi cal | y di sadvant aged persons who own and
control a potential DBE firmof that type must possess the
required license or credential. |If state or |ocal |aw does
not require such a person to have such a license or
credential to own and/or control a firm you must not deny
certification solely on the ground that the person | acks
the license or credential. However, you may take into
account the absence of the |license or credential as one
factor in determ ning whether the socially and econonically
di sadvant aged owners actually control the firm

(i) (1) You may consider differences in remuneration

bet ween the socially and econom cal | y di sadvant aged owners
and other participants in the firmin determ ni ng whet her
to certify a firmas a DBE Such consi deration shall be
in the context of the duties of the persons involved,
normal industry practices, the firms policy and practice
concerni ng rei nvestment of inconme, and any ot her

expl anations for the differences proffered by the firm
You may determine that a firmis controlled by its socially
and econom cal | y di sadvant aged owner although that owner's
renmuneration is | ower than that of some other participants
in the firm

(2) I'n a case where a non-di sadvant aged i ndi vi dua
formerly controlled the firm and a socially and
econom cal | y di sadvant aged i ndi vi dual now controls it, you
may consider a difference between the remuneration of the
former and current controller of the firmas a factor in
determ ning who controls the firm particularly when the
non- di sadvant aged i ndi vi dual remains involved with the firm
and continues to receive greater conpensation than the
di sadvant aged i ndi vi dual .

(j) I'n order to be viewed as controlling a firm a
soci ally and economi cal |l y di sadvant aged owner cannot engage
i n outside enpl oynent or other business interests that
conflict with the managenment of the firmor prevent the
i ndi vidual fromdevoting sufficient time and attention to
the affairs of the firmto control its activities. For
exanpl e, absentee ownership of a business and part-tine
work in a full-time firmare not viewed as constituting
control. However, an individual could be viewed as
controlling a part-time business that operates only on



eveni ngs and/ or weekends, if the individual controls it al
the time it is operating.

(k) (1) A socially and econonically di sadvant aged

i ndi vidual may control a firmeven though one or nore of
the individual's i mediate fam |y nenbers (who thensel ves
are not socially and econom cal |y di sadvant aged

i ndividuals) participate in the firmas a nanager

enpl oyee, owner, or in another capacity. Except as

ot herwi se provided in this paragraph, you nmust nake a

j udgnment about the control the socially and econom cally
di sadvant aged owner exercises vis-a-vis other persons

i nvol ved in the business as you do in other situations,

wi thout regard to whether or not the other persons are

i medi ate fam |y nenbers.

(2) If you cannot determne that the socially and
econom cal |l y di sadvantaged owners -- as distinct fromthe
famly as a whole -- control the firm then the socially
and econom cal | y di sadvant aged owners have failed to carry
their burden of proof concerning control, even though they
may participate significantly in the firms activities.

(1) Wiere a firmwas fornerly owned and/or controlled
by a non-di sadvant aged i ndi vi dual (whether or not an
i medi ate fam |y nenber), ownership and/or control were
transferred to a socially and econonical |y di sadvant aged
i ndi vi dual, and the non-di sadvant aged i ndi vi dual renains
involved with the firmin any capacity, the di sadvant aged
i ndi vi dual now owning the firmmust denonstrate to you, by
cl ear and convinci ng evidence, that:

(1) The transfer of ownership and/or control to the
di sadvant aged i ndi vi dual was nade for reasons other than
obtaining certification as a DBE; and

(2) The di sadvant aged i ndividual actually controls
t he managenent, policy, and operations of the firm
notwi t hst andi ng the continuing participation of a non-
di sadvant aged i ndi vi dual who fornerly owned and/ or
controlled the firm

(m In determning whether a firmis controlled by
its socially and econom cal |l y di sadvant aged owners, you may
consi der whether the firm owns equi pnrent necessary to
performits work. However, you nust not determine that a
firmis not controlled by socially and econom cally
di sadvant aged i ndi vi dual s sol ely because the firml eases,
rat her than owns, such equi prent, where | easing equi prment
is a normal industry practice and the | ease does not
involve a relationship with a prine contractor or other
party that conprom ses the independence of the firm

(n) You nust grant certification to a firmonly for
specific types of work in which the socially and
econom cal | y di sadvant aged owners have the ability to
control the firm To becone certified in an additiona
type of work, the firmneed denonstrate to you only that
its socially and econom cal |l y di sadvant aged owners are abl e
to control the firmwith respect to that type of work. You
may not, in this situation, require that the firmbe
recertified or submt a new application for certification
but you nust verify the di sadvantaged owner's control of
the firmin the additional type of work.



(0) A business operating under a franchise or |icense
agreenent may be certified if it nmeets the standards in
this subpart and the franchiser or licenser is not
affiliated with the franchisee or licensee. In determning
whet her affiliation exists, you should generally not
consider the restraints relating to standardi zed quality,
advertising, accounting format, and other provisions
i nposed on the franchisee or |icensee by the franchi se
agreenent or license, provided that the franchi see or
licensee has the right to profit fromits efforts and bears
the risk of |oss conmensurate with ownership.

Al ternatively, even though a franchi see or |icensee may not
be controlled by virtue of such provisions in the franchise
agreenent or license, affiliation could arise through other
nmeans, such as conmmon nmanagenent or excessive restrictions

on the sale or transfer of the franchise interest or

l'i cense.

(p) I'n order for a partnership to be controlled by
soci al ly and economi cal |l y di sadvant aged i ndi vi dual s, any
non- di sadvant aged partners nust not have the power, w thout
the specific witten concurrence of the socially and
econom cal | y di sadvant aged partner(s), to contractually
bi nd the partnership or subject the partnership to contract
or tort liability.

(g) The socially and economi cal |l y di sadvant aged
i ndividuals controlling a firmmay use an enpl oyee | easi ng
conpany. The use of such a company does not preclude the
soci ally and economi cal |l y di sadvant aged i ndi vi dual s from
controlling their firmif they continue to maintain an
enpl oyer - enpl oyee relationship with the | eased enpl oyees.
Thi s includes being responsible for hiring, firing,
trai ni ng, assigning, and otherw se controlling the on-the-
job activities of the enployees, as well as ultimate
responsibility for wage and tax obligations related to the
enpl oyees.

826.73 What are other rules affecting certification?
(a) (1) Consideration of whether a firmperforns a
conmercially useful function or is a regular dealer
pertains solely to counting toward DBE goal s the
participation of firms that have al ready been certified as
DBEs. Except as provided in paragraph (a)(2) of this
section, you nust not consider commercially useful function
i ssues in any way in naking decisions about whether to
certify a firmas a DBE.

(2) You may consider, in making certification
deci sions, whether a firmhas exhibited a pattern of
conduct indicating its involvenment in attenpts to evade or
subvert the intent or requirenments of the DBE program

(b) You nust evaluate the eligibility of a firmon
t he basis of present circunstances. You nmust not refuse to
certify a firmbased solely on historical information
indicating a |lack of ownership or control of the firm by
soci ally and economi cal |l y di sadvant aged i ndi vi dual s at sone
time in the past, if the firmcurrently neets the ownership
and control standards of this part. Nor nust you refuse to



certify a firmsolely on the basis that it is a newy
formed firm

(c) DBE firnms and firns seeking DBE certification
shall cooperate fully with your requests (and DOT requests)
for information relevant to the certification process.
Failure or refusal to provide such information is a ground
for a denial or renoval of certification

(d) Only firms organized for profit may be eligible
DBEs. Not-for-profit organizations, even though controlled
by socially and econom cal |y di sadvant aged i ndi vi dual s, are
not eligible to be certified as DBEs.

(e) An eligible DBE firmmust be owned by individuals
who are socially and econom cal ly di sadvant aged. Except as
provided in this paragraph, a firmthat is not owned by
such individuals, but instead is owned by another firm--
even a DBE firm-- cannot be an eligible DBE

(1) If socially and econom cal |l y di sadvant aged
i ndi viduals owmn and control a firmthrough a parent or
hol di ng conpany, established for tax, capitalization or
ot her purposes consistent with industry practice, and the
parent or holding conpany in turn owns and controls an
operating subsidiary, you may certify the subsidiary if it
otherwi se neets all requirements of this subpart. In this
situation, the individual owners and controllers of the
parent or hol di ng conpany are deened to control the
subsidiary through the parent or hol di ng conpany.

(2) You may certify such a subsidiary only if there
is cunul atively 51 percent ownership of the subsidiary by
soci ally and econom cal |l y di sadvantaged i ndi vi duals. The
followi ng exanples illustrate how this cumnul ati ve ownership
provi si on works:

EXAMPLE 1: Socially and econom cally di sadvant aged

i ndi vidual s own 100 percent of a hol di ng conmpany, which has
a whol | y-owned subsi di ary. The subsi diary may be
certified, if it neets all other requirenents.

EXAMPLE 2: Disadvantaged indivi duals own 100 percent of

t he hol di ng conmpany, which owns 51 percent of a subsidiary.
The subsidiary may be certified, if all other requirenents
are net.

EXAMPLE 3: Disadvantaged individuals own 80 percent of the
hol di ng conpany, which in turn owns 70 percent of a

subsi di ary. In this case, the cumul ati ve ownership of the
subsi di ary by di sadvantaged i ndividuals is 56 percent (80
percent of the 70 percent). This is nmore than 51 percent,

so you may certify the subsidiary, if all other
requirements are net.

EXAMPLE 4: Sane as Exanple 2 or 3, but soneone other than
the socially and econom cal ly di sadvant aged owners of the
parent or hol di ng conpany controls the subsidiary. Even
t hough the subsidiary is owed by di sadvant aged

i ndi vidual s, through the holding or parent conpany, you
cannot certify it because it fails to neet contro
requirements.

EXAMPLE 5: Disadvant aged indi vi duals own 60 percent of the
hol di ng conpany, which in turn owns 51 percent of a
subsi di ary. In this case, the cumul ati ve ownership of the



subsidi ary by di sadvantaged i ndi viduals is about 31

per cent . This is less than 51 percent, so you cannot
certify the subsidiary.

EXAMPLE 6: The hol di ng conpany, in addition to the
subsidiary seeking certification, owns several other
conpani es. The conbi ned gross recei pts of the hol ding
conpanies and its subsidiaries are greater than the size
standard for the subsidiary

seeking certification and/or the gross receipts cap of
826.65(b. Under the rules concerning affiliation, the
subsidiary fails to meet the size standard and cannot be
certified.

(f) Recognition of a business as a separate entity
for tax or corporate purposes is not necessarily sufficient
to denmonstrate that a firmis an i ndependent busi ness,
owned and control |l ed by socially and econom cally
di sadvant aged i ndi vi dual s.

(g) You nust not require a DBE firmto be
prequalified as a condition for certification unless the
recipient requires all firms that participate inits
contracts and subcontracts to be prequalified.

(h) Afirmthat is owned by an Indian tribe, Al aska
Native Corporation, or Native Hawaiian organization as an
entity, rather than by Indians, Al aska Natives, or Native
Hawai i ans as individuals, may be eligible for
certification. Such a firmnust neet the size standards of
826.65. Such a firmnust be controlled by socially and
econom cal | y di sadvant aged i ndi viduals, as provided in
§26. 71.

SUBPART E - CERTI FI CATI ON PROCEDURES

826.81 What are the requirements for Unified Certification

Programs?
(a) You and all other DOT recipients in your state
must participate in a Unified Certification Program (UCP).
(1) Wthin three years of [insert date 30 days after
date of publication in Federal Register], you and the other
recipients in your state must sign an agreenent
establishing the UCP for that state and submt the
agreenent to the Secretary for approval. The Secretary
may, on the basis of extenuating circunstances shown by the
recipients in the state, extend this deadline for no nore
t han one additional year

(2) The agreenent nust provide for the establishnent
of a UCP neeting all the requirenents of this section. The
agreenent nmust specify that the UCP will follow al
certification procedures and standards of this part, on the
same basis as recipients; that the UCP shall cooperate
fully with oversight, review, and nonitoring activities of
DOT and its operating adm nistrations; and that the UCP
shal | inplement DOT directives and gui dance concerning
certification matters. The agreenment shall also commt
recipients to ensuring that the UCP has sufficient
resources and expertise to carry out the requirenents of
this part. The agreenent shall include an inplenmentation



schedul e ensuring that the UCP is fully operational no
later than 18 nonths foll owi ng the approval of the
agreenent by the Secretary.

(3) Subject to approval by the Secretary, the UCP in
each state may take any form acceptable to the recipients
in that state.

(4) The Secretary shall review the UCP and approve
it, disapprove it, or remand it to the recipients in the
state for revisions. A conplete agreenent which is not
di sapproved or remanded within 180 days of its receipt is
deenmed to be accepted

(5) If you and the other recipients in your state
fail to nmeet the deadlines set forth in this paragraph (a),
you shall have the opportunity to make an expl anation to
the Secretary why a deadline could not be net and why
nmeeting the deadli ne was beyond your control. |If you fai
to make such an expl anation, or the explanati on does not
justify the failure to neet the deadline, the Secretary
shall direct you to conplete the required action by a date
certain. |If you and the other recipients fail to carry out
this direction in a tinely manner, you are collectively in
nonconpliance with this part.

(b) The UCP shall make all certification decisions
on behalf of all DOT recipients in the state with respect
to participation in the DOT DBE Program

(1) Certification decisions by the UCP shall be
bi nding on all DOT recipients within the state.

(2) The UCP shall provide "one-stop shopping” to
applicants for certification, such that an applicant is
required to apply only once for a DBE certification that
wi Il be honored by all recipients in the state.

(3) Al obligations of recipients with respect to
certification and nondi scrim nation nmust be carried out by
UCPs, and recipients may use only UCPs that conply with the
certification and nondi scrimnation requirenments of this
part.

(c) Al certifications by UCPs shall be pre-
certifications; i.e., certifications that have been nade
final before the due date for bids or offers on a contract
on which a firmseeks to participate as a DBE

(d) AUCPis not required to process an application
for certification froma firmhaving its principal place of
busi ness outside the state if the firmis not certified by
the UCP in the state in which it maintains its principa
pl ace of business. The "honme state"” UCP shall share its
i nformati on and docunents concerning the firmwth other
UCPs that are considering the firmis application

(e) Subject to DOT approval as provided in this
section, the recipients in tw or nore states may forma
regional UCP. UCPs may also enter into witten reciprocity
agreenents with other UCPs. Such an agreenent shal
outline the specific responsibilities of each participant.
A UCP may accept the certification of any other UCP or DOT
recipi ent.

(f) Pending the establishment of UCPs neeting the
requirements of this section, you may enter into agreenents
with other recipients, on a regional or inter-



jurisdictional basis, to performcertification functions
required by this part. You nmay also grant reciprocity to
other recipient's certification decisions.

(g) Each UCP shall maintain a unified DBE directory
containing, for all firns certified by the UCP (i ncluding
those fromother states certified under the provisions of
this section), the information required by 826.31. The UCP
shall make the directory available to the public
electronically, on the internet, as well as in print. The
UCP shall update the electronic version of the directory by
i ncl udi ng additions, deletions, and other changes as soon
as they are made.

(h) Except as otherw se specified in this section
all provisions of this subpart and subpart D of this part
pertaining to recipients also apply to UCPs.

826.83 What procedures do recipients follow in making

certification decisions?

(a) You nust ensure that only firns certified as
eligible DBEs under this section participate as DBEs in
your program

(b) You nust determine the eligibility of firns as
DBEs consistent with the standards of subpart D of this
part. When a UCP is formed, the UCP nust neet all the
requi rements of subpart D of this part and this subpart
that recipients are required to neet.

(c) You nust take all the following steps in
determ ning whether a DBE firmneets the standards of
subpart D of this part:

(1) Performan on-site visit to the offices of the
firm You must interviewthe principal officers of the
firmand review their resumes and/or work histories. You
must al so performan on-site visit to job sites if there
are such sites on which the firmis working at the tine of
the eligibility investigation in your jurisdiction or |ocal
area. You may rely upon the site visit report of any other
recipient with respect to a firmapplying for
certification;

(2) If the firmis a corporation, analyze the
ownership of stock in the firm

(3) Analyze the bonding and financial capacity of the
firm

(4) Determine the work history of the firm including
contracts it has received and work it has conpl et ed;

(5) ontain a statenent fromthe firmof the type of
work it prefers to performas part of the DBE program and
its preferred locations for performng the work, if any;

(6) Qontain or conpile a list of the equipnment owned
by or available to the firmand the licenses the firm and
its key personnel possess to performthe work it seeks to
do as part of the DBE program

(7) Require potential DBEs to conplete and submt an
appropriate application form

(i) Uniformform [reserved]

(ii) You nmust make sure that the applicant attests to
the accuracy and truthful ness of the information on the



application form This shall be done either in the form of
an affidavit sworn to by the applicant before a person who
is authorized by state law to adm nister oaths or in the
formof an unsworn decl aration executed under penalty of
perjury of the laws of the United States.

(iii) You rmust review all information on the form
prior to making a decision about the eligibility of the
firm

(d) Wien another recipient, in connection with its
consideration of the eligibility of a firm nmakes a witten
request for certification informati on you have obt ai ned
about that firm (e.g., including application nmaterials or
the report of a site visit, if you have nade one to the
firm, you must pronptly nake the information available to
the ot her recipient.

(e) Wien anot her DOT recipient has certified a firm
you have discretion to take any of the follow ng actions:

(1) Certify the firmin reliance on the certification
deci sion of the other recipient;

(2) Make an independent certification decision based
on docunentation provided by the other recipient, augnented
by any additional information you require the applicant to
provi de; or

(3) Require the applicant to go through your
application process without regard to the action of the
ot her recipient.

(f) Subject to the approval of the concerned
operating adm ni stration as part of your DBE program you
may i npose a reasonable application fee for certification
Fee wai vers shall be nade in appropriate cases.

(g) You nust safeguard fromdisclosure to
unaut hori zed persons informati on gathered as part of the
certification process that may reasonably be regarded as
proprietary or other confidential business information,
consistent with applicable Federal, state, and |ocal |aw.

(h) Once you have certified a DBE, it shall remain
certified for a period of at |east three years unless and
until its certification has been renoved through the
procedures of 826.87. You may not require DBEs to reapply
for certification as a condition of continuing to
participate in the programduring this three-year period,
unl ess the factual basis on which the certification was
made changes.

(i) If you are a DBE, you nust informthe recipient
or UCP in witing of any change in circunstances affecting
your ability to meet size, disadvantaged status, ownership,
or control requirements of this part or any material change
in the information provided in your application form

(1) Changes in managenent responsibility anong
menbers of a limted liability conpany are covered by this
requirement.

(2) You nust attach supporting docunentation
describing in detail the nature of such changes.

(3) The notice must take the formof an affidavit
sworn to by the owners of the firmbefore a person who is
aut hori zed by state law to adm nister oaths or of an
unsworn decl arati on executed under penalty of perjury of



the laws of the United States. You nust provide the
witten notification within 30 days of the occurrence of
the change. |If you fail to nmake tinely notification of
such a change, you will be deemed to have failed to
cooperate under 826.109(c.

(j) I'f you are a DBE, you nust provide to the
reci pient, every year on the anniversary of the date of
your certification, an affidavit sworn to by the firnms
owners before a person who is authorized by state law to
adm ni ster oaths or an unsworn decl aration executed under
penalty of perjury of the laws of the United States. This
affidavit nmust affirmthat there have been no changes in
the firms circunstances affecting its ability to neet
si ze, disadvantaged status, ownership, or contro
requirements of this part or any material changes in the
information provided in its application form except for
changes about which you have notified the recipient under
paragraph (i) of this section. The affidavit shal
specifically affirmthat your firmcontinues to neet SBA
busi ness size criteria and the overall gross receipts cap
of this part, documenting this affirmation with supporting
docunentation of your firms size and gross receipts. |If
you fail to provide this affidavit in a tinely manner, you
will be deemed to have failed to cooperate under
§26. 109(c) .

(k) If you are a recipient, you nust make deci si ons
on applications for certification within 90 days of
receiving fromthe applicant firmall information required
under this part. You may extend this tine period once,
for no nore than an additional 60 days, upon witten notice
to the firm explaining fully and specifically the reasons
for the extension. You may establish a different tine
frame in your DBE program upon a showing that this time
frame is not feasible, and subject to the approval of the
concerned operating administration. Your failure to nake a
deci sion by the applicabl e deadline under this paragraph is
deemed a constructive denial of the application, on the
basis of which the firmmy appeal to DOl under §26. 89.

826.85 What rules govern recipients' denials of initial requests for

certification?

(a) Wien you deny a request by a firm which is not
currently certified with you, to be certified as a DBE, you
must provide the firma witten explanation of the reasons
for the denial, specifically referencing the evidence in
the record that supports each reason for the denial. Al
docunents and other information on which the denial is
based nust be nmade available to the applicant, on request.

(b) Wien a firmis denied certification, you nust
establish a tine period of no nmore than twel ve nonths that
nmust el apse before the firmmay reapply to the recipient
for certification. You may provide, in your DBE program
subj ect to approval by the concerned operating
adm ni stration, a shorter waiting period for reapplication.
The time period for reapplication begins to run on the date



t he expl anation required by paragraph (a) of this section
is received by the firm

(c) Wien you nmake an administratively final denial of
certification concerning a firm the firmmy appeal the
denial to the Departnent under 826. 89.

826.87 What procedures does arecipient use to remove a DBE's
eligibility?

(a) Ineligibility conplaints.

(1) Any person may file with you a witten conpl ai nt
alleging that a currently-certified firmis ineligible and
specifying the all eged reasons why the firmis ineligible.
You are not required to accept a general allegation that a
firmis ineligible or an anonynous conplaint. The
conpl aint may include any information or arguments
supporting the conmplainant's assertion that the firmis
i neligible and should not continue to be certified.
Confidentiality of conmplainants' identities nust be
protected as provided in 826.109(b).

(2) You nust review your records concerning the firm
any material provided by the firmand the conplai nant, and
ot her available information. You may request additiona
information fromthe firmor conduct any ot her
i nvestigation that you deem necessary.

(3) If you determ ne, based on this review, that
there is reasonabl e cause to believe that the firmis
ineligible, you nust provide witten notice to the firm
that you propose to find the firmineligible, setting forth
the reasons for the proposed determination. |If you
determ ne that such reasonabl e cause does not exist, you
must notify the conplainant and the firmin witing of this
determ nation and the reasons for it. Al statenents of
reasons for findings on the issue of reasonabl e cause nust
specifically reference the evidence in the record on which
each reason is based.

(b) Recipient-initiated proceedings. |If, based on
notification by the firmof a change in its circunstances
or other information that conmes to your attention, you
determne that there is reasonabl e cause to believe that a
currently certified firmis ineligible, you nust provide
witten notice to the firmthat you propose to find the
firmineligible, setting forth the reasons for the proposed
determ nation. The statenment of reasons for the finding of
reasonabl e cause nust specifically reference the evidence
in the record on which each reason is based.

(c) DOT directive to initiate proceedi ng

(1) If the concerned operating adm nistration
determ nes that information in your certification records,
or other information available to the concerned operating
adm ni stration, provides reasonable cause to believe that a
firmyou certified does not neet the eligibility criteria
of this part, the concerned operating adm nistration may
direct you to initiate a proceeding to renove the firnls
certification.

(2) The concerned operating adm nistration mnust
provide you and the firma notice setting forth the reasons



for the directive, including any rel evant docunentation or
ot her information

(3) You nust imediately conmence and prosecute a
proceeding to renmove eligibility as provided by paragraph
(b) of this section.

(d) Hearing. \When you notify a firmthat there is
reasonabl e cause to renove its eligibility as provided in
paragraph (a), (b), or (c) of this section, you nust give
the firman opportunity for an informal hearing, at which
the firmmay respond to the reasons for the proposal to
renove its eligibility in person and provide information
and argunents concerning why it should remain certified.

(1) I'n such a proceeding, you bear the burden of
provi ng, by a preponderance of the evidence, that the firm
does not neet the certification standards of this part.

(2) You nust maintain a conplete record of the
heari ng, by any means acceptabl e under state |aw for the
retention of a verbatimrecord of an admi nistrative
heari ng. If there is an appeal to DOT under §26.89, you
must provide a transcript of the hearing to DOl and, on
request, to the firm You nust retain the original record
of the hearing. You may charge the firmonly for the cost
of copying the record

(3) The firmmay elect to present information and
argunents in witing, without going to a hearing. 1In such
a situation, you bear the sanme burden of proving, by a
pr eponderance of the evidence, that the firm does not neet
the certification standards, as you would during a hearing.

(e) Separation of functions. You must ensure that
the decision in a proceeding to renove a firms eligibility
is made by an office and personnel that did not take part
in actions leading to or seeking to inplenent the proposa
to remove the firms eligibility and are not subject, with
respect to the matter, to direction fromthe office or
personnel who did take part in these actions.

(1) Your nmethod of inplenmenting this requirenent mnust
be made part of your DBE program

(2) The deci si onmaker mnust be an individual who is
know edgeabl e about the certification requirenents of your
DBE program and this part.

(3) Before a UCP is operational inits state, a snal
airport or small transit authority (i.e., an airport or
transit authority serving an area with | ess than 250, 000
popul ation) is required to neet this requirenment only to
the extent feasible.

(f) Gounds for Decision. You nust not base a
decision to renove eligibility on a reinterpretation or
changed opi nion of information available to the recipient
at the time of its certification of the firm You may base
such a decision only on one or nore of the follow ng:

(1) Changes in the firm s circunstances since the
certification of the firmby the recipient that render the
firmunable to nmeet the eligibility standards of this part;

(2) Information or evidence not available to you at
the time the firmwas certified;



(3) Information that was conceal ed or m srepresented
by the firmin previous certification actions by a
recipi ent;

(4) A change in the certification standards or
requirements of the Departnment since you certified the
firm or

(5) A docunented finding that your determ nation to
certify the firmwas factually erroneous.

(g) Notice of decision. Follow ng your decision
you must provide the firmwitten notice of the decision
and the reasons for it, including specific references to
the evidence in the record that supports each reason for
the decision. The notice nust informthe firmof the
consequences of your decision and of the availability of an
appeal to the Departnent of Transportation under 8§26.89
You nust send copies of the notice to the conplainant in an
ineligibility conplaint or the concerned operating
adm nistration that had directed you to initiate the
pr oceedi ng.

(h) Status of firmduring proceeding.

(1) Afirmremnmains an eligible DBE during the
pendancy of your proceeding to renove its eligibility.

(2) The firm does not becone ineligible until the
i ssuance of the notice provided for in paragraph (g) of
this section.

(i) Effects of renoval of eligibility. Wen you
renove a firms eligibility, you nust take the follow ng
action:

(1) Wien a prine contractor has made a comitnent to
using the ineligible firm or you have nade a conmitnent to
using a DBE prine contractor, but a subcontract or contract
has not been executed before you issue the decertification
notice provided for in paragraph (g) of this section, the
ineligible firmdoes not count toward the contract goal or
overall goal. You nmust direct the prine contractor to neet
the contract goal with an eligible DBE firmor denonstrate
to you that it has nade a good faith effort to do so.

(2) If a prime contractor has executed a subcontract
with the firmbefore you have notified the firmof its
ineligibility, the prime contractor may continue to use the
firmon the contract and may continue to receive credit
toward its DBE goal for the firm s work. In this case, or
in a case where you have let a prime contract to the DBE
that was later ruled ineligible, the portion of the
ineligible firms performance of the contract remaining
after you issued the notice of its ineligibility shall not
count toward your overall goal, but may count toward the
contract goal

(3) Exception: |If the DBE's ineligibility is caused
solely by its having exceeded the size standard during the
performance of the contract, you may continue to count its
participation on that contract toward overall and contract
goal s.

(j) Availability of appeal. When you nmake an
adm nistratively final renmoval of a firms eligibility
under this section, the firmmy appeal the renmoval to the
Depart ment under 826. 89.



826.89 What is the process for certification appeals to the

Department of Transportation?
(a) (1) If you are a firmwhich is denied certification
or whose eligibility is renoved by a recipient, you may
make an admi nistrative appeal to the Departnent.

(2) If you are a conplainant in an ineligibility
conplaint to a recipient (including the concerned operating
adm nistration in the circunstances provided in §826.87(c)),
you may appeal to the Departnment if the recipient does not
find reasonabl e cause to propose removing the firms
eligibility or, following a renmoval of eligibility
proceedi ng, determines that the firmis eligible.

(3) Send appeals to the follow ng address:

U S. Departnent of Transportation

Ofice of Gvil R ghts

400 7th Street, S.W, Room 2401

Washi ngton, D.C. 20590

(b) Pending the Departnent's decision in the matter

the recipient's decision remains in effect. The Depart nent
does not stay the effect of the recipient's decision while
it is considering an appeal

(c) If you want to file an appeal, you nust send a
letter to the Departnment within 90 days of the date of the
recipient's final decision, containing information and
argunents concerning why the recipient's decision should be
reversed. The Departnent may accept an appeal filed later
than 90 days after the date of the decision if the
Department determ nes that there was good cause for the
late filing of the appeal

(1) If you are an appellant who is a firmwhich has
been denied certification, whose certification has been
renoved, whose owner is determined not to be a nenber of a
desi gnat ed di sadvant aged group, or concerni ng whose owner
t he presunption of di sadvantage has been rebutted, your
letter nust state the nanme and address of any ot her
reci pient which currently certifies the firm which has
rejected an application for certification fromthe firmor
renoved the firms eligibility within one year prior to the
date of the appeal, or before which an application for
certification or a removal of eligibility is pending.
Failure to provide this information nay be deenmed a failure
to cooperate under 826.109(c).

(2) If you are an appellant other than one descri bed
in paragraph (c)(1) of this section, the Departrment wll
request, and the firmwhose certification has been
guestioned shall pronptly provide, the information called
for in paragraph (c)(1) of this section. Failure to
provide this information may be deened a failure to
cooperate under 826.109(c).

(d) Wien it receives an appeal, the Departnent
requests a copy of the recipient's conplete adm nistrative
record in the matter. |[If you are the recipient, you nust
provi de the administrative record, including a hearing
transcript, within 20 days of the Departnent's request.



The Departnent may extend this time period on the basis of
a recipient's showi ng of good cause. To facilitate the
Departnment's review of a recipient's decision, you nust
ensure that such administrative records are well organized
i ndexed, and pagi nated. Records that do not conport with
t hese requirenents are not acceptable and will be returned
to you to be corrected imediately. If an appeal is

br ought concerning one recipient's certification decision
concerning a firm and that recipient relied on the

deci sion and/or adm nistrative record of another recipient,
this requirement applies to both recipients involved.

(e) The Departnent makes its decision based solely on
the entire adm nistrative record. The Departnent does not
make a de novo review of the matter and does not conduct a
hearing. The Departnment may supplenment the adm nistrative
record by adding relevant informati on made avail able by the
DOr O fice of Inspector CGeneral; Federal, state, or loca
| aw enforcenent authorities; officials of a DOT operating
adm ni stration or other appropriate DOT office; a
recipient; or a firmor other private party.

(f) As a recipient, when you provide suppl ement ary
information to the Department, you shall also make this
information available to the firmand any third-party
conpl ai nant invol ved, consistent with Federal or applicable
state |l aws concerning freedomof information and privacy.
The Departnent makes avail able, on request by the firm and
any third-party conpl ai nant invol ved, any suppl ementary
information it receives fromany source.

(1) The Departnent affirnms your decision unless it
determ nes, based on the entire adm nistrative record, that
your decision is unsupported by substantial evidence or
i nconsistent with the substantive or procedural provisions
of this part concerning certification

(2) If the Departnent determines, after review ng the
entire adm nistrative record, that your decision was
unsupported by substantial evidence or inconsistent with
the substantive or procedural provisions of this part
concerning certification, the Department reverses your
deci sion and directs you to certify the firmor renove its
eligibility, as appropriate. You nust take the action
directed by the Departnment's decision imedi ately upon
receiving witten notice of it.

(3) The Departnment is not required to reverse your
decision if the Departnment determ nes that a procedural
error did not result in fundanental unfairness to the
appel  ant or substantially prejudice the opportunity of the
appel lant to present its case.

(4) If it appears that the record is inconplete or
unclear with respect to matters likely to have a
significant inpact on the outcone of the case, the
Departnment may remand the record to you with instructions
seeking clarification or augnentation of the record before
maki ng a finding. The Department may al so renmand a case to
you for further proceedi ngs consistent with Department
i nstructions concerning the proper application of the
provisions of this part.



(5) The Departnment does not uphold your decision
based on grounds not specified in your decision

(6) The Departnent's decision is based on the status
and circunstances of the firmas of the date of the
deci si on bei ng appeal ed.

(7) The Departnent provides witten notice of its
decision to you, the firm and the conplainant in an
ineligibility conplaint. A copy of the notice is also sent
to any other recipient whose adm nistrative record or
deci sion has been involved in the proceedi ng (see paragraph
(d) of this section). The notice includes the reasons for
the Departnent's decision, including specific references to
the evidence in the record that supports each reason for
t he deci sion.

(8) The Departnent's policy is to make its deci sion
wi thin 180 days of receiving the conplete admnistrative
record. |If the Departnment does not nake its decision
within this period, the Departnent provides witten notice
to concerned parties, including a statement of the reason
for the delay and a date by which the appeal decision wll
be nade.

(g) Al decisions under this section are
adm nistratively final, and are not subject to petitions
for reconsideration.

826.91 What actions do recipients take following DOT

certification appeal
deci si ons?

(a) If you are the recipient fromwhose action an
appeal under 826.89 is taken, the decision is binding. It
i s not binding on other recipients.

(b) If you are a recipient to which a DOT
determ nati on under 826.89 is applicable, you nust take the
foll ow ng action:

(1) If the Departnment determ nes that you erroneously
certified a firm you nust renove the firmis eligibility on
recei pt of the determnation, w thout further proceedi ngs
on your part. Effective on the date of your receipt of
the Departnent's determ nation, the consequences of a
renoval of eligibility set forth in 826.87(i) take effect.

(2) If the Departnment determ nes that you erroneously
failed to find reasonable cause to renove the firms
eligibility, you nust expeditiously conrence a proceedi ng
to determ ne whether the firmis eligibility should be
renoved, as provided in §26.87.

(3) If the Departnment determ nes that you erroneously
declined to certify or renoved the eligibility of the firm
you must certify the firm effective on the date of your
receipt of the witten notice of Departnent's
determ nati on

(4) If the Departnment determ nes that you erroneously
determ ned that the presunption of social and econonic
di sadvant age either should or should not be deened
rebutted, you nust take appropriate corrective action as
determ ned by the Departnent.



(5) If the Departnent affirnms your determ nation, no
further action is necessary.

(c) Wiere DOT has uphel d your denial of certification
to or removal of eligibility froma firm or directed the
renoval of a firms eligibility, other recipients with whom
the firmis certified may commence a proceeding to renove
the firms eligibility under 826.87. Such recipients mnust
not renove the firms eligibility absent such a proceeding.
VWere DOT has reversed your denial of certification to or
renoval of eligibility froma firm other recipients nust
take the DOT action into account in any certification
action involving the firm However, other recipients are
not required to certify the firmbased on the DOI deci sion

SUBPART F - COVPLI ANCE AND ENFORCEMENT

826.101 What compliance procedures apply to recipients?
(a) If you fail to conply with any requirenent of

this part, you may be
subject to formal enforcenent action under 826.103 or
826. 105 or appropriate program sanctions by the concerned
operating adm ni stration, such as the suspension or
term nati on of Federal funds, or refusal to approve
projects, grants or contracts until deficiencies are
renedi ed. Program sanctions may include, in the case of
the FHWA program actions provided for under 23 CFR 1. 36
in the case of the FAA program actions consistent with 49
U S.C. 47106(d), 47111(d), and 47122; and in the case of
the FTA program any actions permtted under 49 U S. C
chapter 53 or applicable FTA program requirenents.

(b) As provided in statute, you will not be subject
to conpliance actions or sanctions for failing to carry out
any requirenent of this part because you have been
prevented from conplyi ng because a Federal court has issued
a final order in which the court found that the requiremnent
i s unconstitutional

826.103 What enforcement actions apply in FHWA and FTA
programs?
The provisions of this section apply to enforcenent
actions under FHWA and FTA prograns:
(a) Nonconpliance conplaints. Any person who
bel i eves t hat
a recipient has failed to conply with its obligations under
this part may file a witten conplaint with the concerned
operating adm nistration's Ofice of Gvil R ghts. [If you
want to file a conplaint, you nust do so no |ater than 180
days after the date of the alleged violation or the date on
whi ch you | earned of a continuing course of conduct in
violation of this part. 1In response to your witten
request, the Ofice of Gvil R ghts my extend the tinme for
filing in the interest of justice, specifying in witing
the reason for so doing. The Ofice of Gvil R ghts may
protect the confidentiality of your identity as provided in
§26.109(b). Conplaints under this part are limted to
al | egations of violation of the provisions of this part.



(b) Conpliance revi ews. The concerned operating
adm nistration may review the recipient's conpliance with
this part at any tine, including reviews of paperwork and
on-site reviews, as appropriate. The Ofice of CGvil
Rights may direct the operating adm nistration to initiate
a conpliance review based on conpl ai nts received.

(c) Reasonabl e cause notice. |If it appears, fromthe
i nvestigation of a conplaint or the results of a conpliance
review, that you, as a recipient, are in nonconpliance with
this part, the appropriate DOl office pronptly sends you
return recei pt requested, a witten notice advising you
that there is reasonable cause to find you in
nonconpliance. The notice states the reasons for this
finding and directs you to reply within 30 days concer ni ng
whet her you wi sh to begin conciliation.

(d) Conciliation.

(1) If you request conciliation, the appropriate DOT
of fice shall pursue conciliation for at |east 30, but not
nore than 120, days fromthe date of your request. The
appropriate DOT office nmay extend the conciliation period
for up to 30 days for good cause, consistent with
appl i cabl e statutes.

(2) If you and the appropriate DOT office sign a
conciliation agreenment, then the matter is regarded as
cl osed and you are regarded as being in conpliance. The
conciliation agreenment sets forth the neasures you have
taken or will take to ensure conpliance. Wile a
conciliation agreenment is in effect, you remain eligible
for FHWA or FTA financi al assistance.

(3) The concerned operating adm nistration shal
nmoni tor your inplenentation of the conciliation agreenent
and ensure that its terns are conplied with. [If you fai
to carry out the ternms of a conciliation agreenent, you are
in nonconpliance.

(4) If you do not request conciliation, or a
conciliation agreenment is not signed within the tine
provi ded in paragraph (d)(1) of this section, then
enf orcenment proceedi ngs begi n.

(e) Enforcenent actions.

(1) Enforcenent actions are taken as provided in this
subpart.

(2) Applicable findings in enforcement proceedings
are binding on all DOT offices.

826.105 What enforcement actions apply in FAA Programs?
(a) Conpliance with all requirements of this part by
airport sponsors and ot her recipients of FAA financia
assi stance is enforced through the procedures of Title 49
of the United States Code, including 49 U S. C 47106(d),
47111(d), and 47122, and regul ati ons inplenmenting them

(b) The provisions of 826.103 (b) and this section
apply to enforcenment actions in FAA prograns.

(c) Any person who knows of a violation of this part
by a recipient of FAA funds may file a conplaint under 14
CFR part 16 with the Federal Aviation Administration Ofice
of Chi ef Counsel.



826.107 What enforcement actions apply to firms participating in

the DBE program?

(a) If you are a firmthat does not neet the
eligibility criteria of subpart D of this part and that
attenpts to participate in a DOTI-assisted programas a DBE
on the basis of false, fraudulent, or deceitful statenents
or representations or under circunstances indicating a
serious |lack of business integrity or honesty,

the Departnent may initiate suspension or debarnent
proceedi ngs agai nst you under 49 CFR part 29.

(b) If you are a firmthat, in order to nmeet DBE
contract goals or other DBE programrequirenments, uses or
attenpts to use, on the basis of false, fraudulent or
deceitful statements or representations or under
ci rcunstances indicating a serious |ack of business
integrity or honesty, another firmthat does not mneet the
eligibility criteria of subpart D of this part, the
Departnment may initiate suspension or debarnment proceedi ngs
agai nst you under 49 CFR part 29.

(c) I'n a suspension or debarnment proceedi ng brought
under paragraph (a) or (b) of this section, the concerned
operating adm ni strati on may consider the fact that a
purported DBE has been certified by a recipient. Such
certification does not preclude the Department from
determ ning that the purported DBE, or another firmthat
has used or attenpted to use it to nmeet DBE goals, should
be suspended or debarred.

(d) The Departnent may take enforcenent action under
49 CFR Part 31, Program Fraud and G vil Renedi es, agai nst
any participant in the DBE program whose conduct is subject
to such action under 49 CFR part 31

(e) The Departnent may refer to the Departnent of
Justice, for prosecution under 18 U S.C. 1001 or ot her
appl i cabl e provisions of |law, any person who makes a fal se
or fraudulent statement in connection with participation of
a DBE in any DOT-assisted program or otherw se viol ates
appl i cabl e Federal statutes.

826.109 What are the rules governing information,

confidentiality, cooperation, and intimidation or retaliation?

(a) Availability of records.

(1) I'n responding to requests for information
concerni ng any aspect of the DBE program the Depart nment
conplies with provisions of the Federal Freedom of
Information (5 U S.C. 552) and Privacy Acts (5 U S. C
552a). The Department nay make available to the public any
i nformati on concerning the DBE programrel ease of which is
not prohi bited by Federal |aw.

(2) If you are a recipient, you shall safeguard from
di scl osure to unaut horized persons information that may
reasonably be considered as confidential business
informati on, consistent with Federal, state, and |ocal |aw

(b) Confidentiality of information on conpl ai nants.
Not wi t hst andi ng the provisions of paragraph (a) of this



section, the identity of conplainants shall be kept
confidential, at their election. If such confidentiality
wi Il hinder the investigation, proceeding or hearing, or
result in a denial of appropriate adm nistrative due
process to other parties, the conplainant nust be advi sed
for the purpose of waiving the privilege. Conplainants are
advi sed that, in sone circunstances, failure to waive the
privilege may result in the closure of the investigation or
di sm ssal of the proceeding or hearing. FAA follows the
procedures of 14 CFR part 16 with respect to
confidentiality of information in conplaints.

(c) Cooperation. Al participants in the
Departnment's DBE program (including, but not limted to,
reci pients, DBE firnms and applicants for DBE certification
conpl ai nants and appel l ants, and contractors using DBE
firms to meet contract goals) are required to cooperate
fully and pronptly with DOT and recipi ent conpliance
reviews, certification reviews, investigations, and other
requests for information. Failure to do so shall be a
ground for appropriate action against the party invol ved
(e.g., with respect to recipients, a finding of
nonconpliance; with respect to DBE firnms, denial of
certification or renmoval of eligibility and/ or suspension
and debarnment; with respect to a conplai nant or appell ant,
di smi ssal of the conplaint or appeal; with respect to a
contractor which uses DBE firns to neet goals, findings of
non-responsi bility for future contracts and/or suspension
and debarnent).

(d) Intimdation and retaliation. |If you are a
reci pient, contractor, or any other participant in the
program you nust not intimdate, threaten, coerce, or
di scrim nate agai nst any individual or firmfor the purpose
of interfering with any right or privilege secured by this
part or because the individual or firmhas nmade a
conplaint, testified, assisted, or participated in any
manner in an investigation, proceeding, or hearing under
this part. |If you violate this prohibition, you are in
nonconpliance with this part.

APPENDIX A TO PART 26 -- GUIDANCE CONCERNING GOOD
FAITH EFFORTS

I. Wen, as a recipient, you establish a contract goal on a DOT-
assisted contract, a bidder nmust, in order to be responsible

and/ or responsive, make good faith efforts to neet the goal. The
bi dder can neet this requirenment in either of two ways. First,

t he bi dder can neet the goal, docunenting conmtments for
participation by DBE firns sufficient for this purpose. Second,
even if it doesn't neet the goal, the bidder can docunent
adequate good faith efforts. This neans that the bidder nust
show that it took all necessary and reasonable steps to achieve a
DBE goal or other requirement of this part which, by their scope
intensity, and appropriateness to the objective, could reasonably
be expected to obtain sufficient DBE participation, even if they
were not fully successful



I[1. 1In any situation in which you have established a contract
goal, part 26 requires you to use the good faith efforts
mechanismof this part. As a recipient, it is up to you to nake
a fair and reasonabl e judgnent whether a bidder that did not neet
t he goal made adequate good faith efforts. It is inportant for
you to consider the quality, quantity, and intensity of the
different kinds of efforts that the bidder has nmade. The efforts
enpl oyed by the bidder should be those that one coul d reasonably
expect a bidder to take if the bidder were actively and
aggressively trying to obtain DBE participation sufficient to
nmeet the DBE contract goal. Mere pro forma efforts are not good
faith efforts to meet the DBE contract requirenents. Ve
enphasi ze, however, that your determ nation concerning the
sufficiency of the firmis good faith efforts is a judgnment call
nmeeting quantitative fornulas is not required.

I1l. The Departnment also strongly cautions you agai nst requiring
that a bidder nmeet a contract goal (i.e., obtain a specified
amount of DBE participation) in order to be awarded a contract,
even though the bidder nakes an adequate good faith efforts
showing. This rule specifically prohibits you fromignoring bona
fide good faith efforts.

IV. The following is a list of types of actions which you shoul d
consider as part of the bidder's good faith efforts to obtain
DBE participation. It is not intended to be a mandatory
checklist, nor is it intended to be exclusive or exhaustive.

O her factors or types of efforts may be relevant in appropriate
cases.

A. Soliciting through all reasonable and avail abl e neans (e.g.
attendance at pre-bid neetings, advertising and/or witten
notices) the interest of all certified DBEs who have the
capability to performthe work of the contract. The bidder nust
solicit this interest within sufficient tine to allowthe DBEs to
respond to the solicitation. The bidder nust determine with
certainty if the DBEs are interested by taking appropriate steps
to followup initial solicitations.

B. Selecting portions of the work to be performed by DBEs in
order to increase the likelihood that the DBE goals will be
achi eved. This includes, where appropriate, breaking out
contract work itens into economically feasible units to
facilitate DBE participation, even when the prime contractor

m ght otherwi se prefer to performthese work itens with its own
forces.

C. Providing interested DBEs wi th adequate informati on about the
pl ans, specifications, and requirements of the contract in a
timely manner to assist themin responding to a solicitation

D. (1) Negotiating in good faith with interested DBEs. It is
the bidder's responsibility to nake a portion of the work
avai |l abl e to DBE subcontractors and suppliers and to sel ect those
portions of the work or material needs consistent with the
avai | abl e DBE subcontractors and suppliers, so as to facilitate



DBE participation. Evidence of such negotiation includes the
nanes, addresses, and tel ephone nunbers of DBEs that were

consi dered; a description of the information provided regarding
the plans and specifications for the work selected for
subcontracting; and evidence as to why additional agreenents
could not be reached for DBEs to performthe work.

(2) A bidder using good business judgment woul d consi der a nunber
of factors in negotiating with subcontractors, including DBE
subcontractors, and would take a firms price and capabilities as
well as contract goals into consideration. However, the fact
that there may be some additional costs involved in finding and
using DBEs is not in itself sufficient reason for a bidder's
failure to meet the contract DBE goal, as long as such costs are
reasonable. Also, the ability or desire of a prime contractor to
performthe work of a contract with its own organi zati on does not
relieve the bidder of the responsibility to make good faith
efforts. Prime contractors are not, however, required to accept
hi gher quotes fromDBEs if the price difference is excessive or
unr easonabl e.

E. Not rejecting DBEs as being unqualified w thout sound reasons
based on a thorough investigation of their capabilities. The
contractor's standing within its industry, menbership in specific
groups, organizations, or associations and political or social
affiliations (for exanple union vs. non-uni on enpl oyee stat us)
are not legitimte causes for the rejection or non-solicitation
of bids in the contractor's efforts to nmeet the project goal

F. Mking efforts to assist interested DBEs in obtaining
bondi ng, lines of credit, or insurance as required by the
reci pient or contractor

G Mking efforts to assist interested DBEs in obtaining
necessary equi pnent, supplies, materials, or related assistance
or services.

H Effectively using the services of available mnority/wonen
conmuni ty organi zations; mnority/wonmen contractors' groups;

| ocal, state, and Federal m nority/wonen busi ness assi stance

of fices; and other organizations as all owed on a case-by-case
basis to provide assistance in the recruitnment and pl acenent of
DBEs.

V. In determ ning whether a bidder has made good faith efforts,
you may take into account the performance of other bidders in
nmeeting the contract. For exanpl e, when the apparent successfu

bi dder fails to nmeet the contract goal, but others neet it, you
may reasonably raise the question of whether, with additiona
reasonabl e efforts, the apparent successful bidder could have net
the goal. |If the apparent successful bidder fails to nmeet the
goal , but neets or exceeds the average DBE participati on obtained
by other bidders, you may view this, in conjunction wth other
factors, as evidence of the apparent successful bidder having
made good faith efforts.



APPENDIX B TO PART 26 - FORMS

[ Reser ved]

APPENDIX C TO PART 26 -- DBE BUSINESS DEVELOPMENT
PROGRAM GUIDELINES

The purpose of this programelenent is to further the devel oprment
of DBEs, including but not limted to assisting themto nove into
non-traditi onal areas of work and/or conpete in the marketpl ace
out side the DBE program via the provision of training and

assi stance fromthe recipient.

(A) Each firmthat participates in a recipient's business
devel opnment program (BDP) programis subject to a programterm
determ ned by the recipient. The termshould consist of two
stages; a devel opmental stage and a transitional stage.

(B) In order for a firmto remain eligible for program
participation, it must continue to nmeet all eligibility criteria
contained in part 26.

(© By no later than 6 nonths of programentry, the
partici pant shoul d devel op and submt to the recipient a
conpr ehensi ve business plan setting forth the participant's
busi ness targets, objectives and goals. The participant wll not
be eligible for programbenefits until such business plan is
submitted and approved by the recipient. The approved busi ness
plan will constitute the participant's short and | ong term goal s
and the strategy for devel opnmental growth to the point of
econom c viability in non-traditional areas of work and/or work
out si de the DBE program

(D) The business plan should contain at |east the
fol | ow ng:

(1) An analysis of market potential, conpetitive
envi ronment and ot her busi ness anal yses estinmating the program
participant's prospects for profitable operation during the term
of program participation and after graduation fromthe program

(2) An analysis of the firms strengths and weaknesses,
with particular attention paid to the nmeans of correcting any
financial, managerial, technical, or |abor conditions which could
i npede the participant fromreceiving contracts other than those
in traditional areas of DBE participation

(3) Specific targets, objectives, and goals for the
busi ness devel opment of the participant during the next two
years, utilizing the results of the analysis conducted pursuant
to paragraphs (C and (D)(1) of this appendix;

(4) Estimates of contract awards fromthe DBE program and
from ot her sources which are needed to neet the objectives and
goals for the years covered by the business plan; and

(5) Such other information as the recipient may require.

(E) Each participant should annually reviewits currently
approved business plan with the recipient and nodify the plan as
may be appropriate to account for any changes in the firms
structure and redefined needs. The currently approved pl an
shoul d be considered the applicable plan for all program purposes
until the recipient approves in witing a nodified plan. The



reci pi ent should establish an anniversary date for review of the
participant's business plan and contract forecasts.

(F) Each participant should annually forecast in witing
its need for contract awards for the next programyear and the
succeedi ng program year during the review of its business plan
conduct ed under paragraph (E) of this appendix. Such forecast
shoul d be included in the participant's business plan. The
forecast shoul d include:

(1) The aggregate dollar value of contracts to be sought
under the DBE program reflecting conpliance with the business
pl an;

(2) The aggregate dollar value of contracts to be sought
in areas other than traditional areas of DBE participation

(3) The types of contract opportuni ties being sought,
based on the firms primary |ine of business; and

(4) Such other information as may be requested by the
recipient to aid in providing effective business devel opnent
assi stance to the participant.

(G Programparticipation is divided into two stages; (1)
a devel opmental stage and (2) a transitional stage. The
devel opnental stage is designed to assist participants to
overcome their social and econom c di sadvantage by providing such
assi stance as may be necessary and appropriate to enable themto
access relevant markets and strengthen their financial and
managerial skills. The transitional stage of program
participation follows the devel opnental stage and is designed to
assi st participants to overcone, insofar as practical, their
soci al and econom ¢ di sadvantage and to prepare the partici pant
for |eaving the program

(H The length of service in the programterm should not
be a pre-set tine frane for either the devel opnental or
transitional stages but should be figured on the nunmber of years
consi dered necessary in normal progression of achieving the
firms established goals and objectives. The setting of such
time could be factored on such itens as, but not linmted to, the
nunber of contracts, aggregate amount of the contract received,
years in business, growh potential, etc

(1) Beginning in the first year of the transitional stage
of program participation, each participant should annually submt
for inclusion in its business plan a transition managenent plan
outlining specific steps to pronote profitabl e business
operations in areas other than traditional areas of DBE
participation after graduation fromthe program The transition
managenent plan should be submitted to the recipient at the sane
time other nodifications are submtted pursuant to the annua
revi ew under paragraph (E) of this section. The plan should set
forth the same information as required under paragraph (F) of
steps the participant will take to continue its business
devel opnent after the expiration of its programterm

(J) When a participant is recognized as successfully
conpl eting the program by substantially achieving the targets,
obj ectives and goals set forth inits programterm and has
denonstrated the ability to conmpete in the marketplace, its
further participation within the program may be determni ned by the
recipi ent.

(K) In determ ning whether a concern has substantially
achi eved the goals and objectives of its business plan, the



follow ng factors, among ot hers, should be considered by the
recipi ent:

(1) Profitability;

(2) Sales, including inproved ratio of non-traditiona

contracts to traditional -type contracts;

(3) Net worth, financial ratios, working capital

capitalization, access to credit and capital

(4) Ability to obtain bonding;

(5) A positive conparison of the DBE s business and
financial profile with profiles of non-DBE busi nesses in the same
area or simlar business category; and

(6) Good managenent capacity and capability.

(L) Upon determination by the recipient that the
partici pant should be graduated fromthe devel opnental program
the recipient should notify the participant in witing of its
intent to graduate the firmin a letter of notification. The
letter of notification should set forth findings, based on the
facts, for every material issue relating to the basis of the
program graduation with specific reasons for each finding. The
letter of notification should also provide the participant 45
days fromthe date of service of the letter to submt in witing
i nformation that would explain why the proposed basis of
graduation is not warranted.

(M Participation of a DBE firmin the program may be
di scontinued by the recipient prior to expiration of the firms
programtermfor good cause due to the failure of the firmto
engage i n business practices that will promote its
conpetitiveness within a reasonabl e period of tinme as evi denced
by, anong other indicators, a pattern of inadequate performance
or unjustified delinquent performance. Al so, the recipient can
di scontinue the participation of a firmthat does not actively
pursue and bid on contracts, and a firmthat, wthout
justification, regularly fails to respond to solicitations in the
type of work it is qualified for and in the geographi cal areas
where it has indicated availability under its approved business
pl an. The recipient should take such action if over a 2- year
period a DBE firmexhibits such a pattern

APPENDIX D TO PART 26 -- MENTOR-PROTEGE PROGRAM
GUIDELINES

(A) The purpose of this programelenment is to further the
devel opment of DBEs, including but not limted to assisting them
to nmove into non-traditional areas of work and/or conpete in the
mar ket pl ace outsi de the DBE program via the provision of
training and assi stance fromother firms. To operate a nentor-
prot ?g? program a recipient nust obtain the approval of the
concerned operating adm nistration

(B) (1)Any nentor-prot ?g? relationship shall be based on a
witten devel opnent plan, approved by the recipient, which
clearly sets forth the objectives of the parties and their
respective roles, the duration of the arrangenent and the
services and resources to be provided by the nmentor to the
prot 2g?. The fornmal mentor-prot?g? agreenent nmay set a fee
schedul e to cover the direct and indirect cost for such services



rendered by the nmentor for specific training and assistance to
the prot ?2g? through the life of the agreenment. Services provided
by the nmentor may be rei nbursabl e under the FTA, FHWA, and FAA
prograns.

(2) To be eligible for reinmbursenent, the nentor's services
provi ded and associated costs nust be directly attributable and
properly allowable to specific individual contracts. The
recipient may establish a line itemfor the mentor to quote the
portion of the fee schedul e expected to be provided during the
life of the contract. The anmount claimed shall be verified by
the recipient and paid on an increnental basis representing the
time the prot 2g? is working on the contract. The tota
i ndi vidual contract figures accunul ated over the life of the
agreenent shall not exceed the anount stipulated in the origina
nment or/ pr ot ?g? agr eenent.

(C) DBEs involved in a nentor-prot ?g? agreenent nust be
i ndependent business entities which neet the requirenments for
certification as defined in subpart D of this part. A prot ?g?
firmmust be certified before it begins participationin a
ment or - prot ?g? arrangenent. |If the recipient chooses to
recogni ze nmentor/prot ?g? agreenents, it should establish forma
general program gui delines. These guidelines nust be submtted
to the operating adm nistration for approval prior to the
reci pi ent executing an individual contractor/ subcontractor
ment or - prot ?g? agreenent.

APPENDIX E TO PART 26 - INDIVIDUAL DETERMINATIONS OF
SOCIAL AND ECONOMIC DISADVANTAGE

The foll owi ng guidance is adapted, with mnor nodifications, from
SBA regul ati ons concerning social and econom ¢ di sadvant age
determ nations (see 13 CFR 124.103(c) and 124.104).

Social Disadvantage

I. Socially disadvantaged individuals are those who have
been subjected to racial or ethnic prejudice or cultura
bias within American society because of their identities as
menbers of groups and w thout regard to their individua
qualities. Social disadvantage nust stemfrom

ci rcunst ances beyond their control. Evi dence of
i ndi vi dual social disadvantage must include the foll ow ng
el enents:

(A) At |east one objective distinguishing feature that has
contributed to social disadvantage, such as race, ethnic
origin, gender, disability, long-termresidence in an
environnment isolated fromthe mai nstream of Anmerican
society, or other simlar causes not common to individuals
who are not socially disadvant aged,;

(B) Personal experiences of substantial and chronic socia
di sadvantage in Anerican society, not in other countries;
and

(© Negative inpact on entry into or advancenent in the
busi ness worl d because of the di sadvantage. Recipients wll



consi der any rel evant evidence in assessing this el ement.
In every case, however, recipients will consider education
enpl oyment and busi ness history, where applicable, to see
if the totality of circunstances shows di sadvantage in
entering into or advancing in the business world.

(1) Education. Recipients will consider such factors as
deni al of equal access to institutions of higher education
and vocational training, exclusion fromsocial and

prof essi onal association with students or teachers, denial
of educational honors rightfully earned, and socia

patterns or pressures which di scouraged the individual from
pursui ng a professional or business education.

(2) Enploynment. Recipients will consider such factors as
unequal treatnment in hiring, pronotions and other aspects
of professional advancenent, pay and fringe benefits, and
other ternms and conditions of enploynment; retaliatory or

di scrim natory behavior by an enpl oyer or |abor union; and
soci al patterns or pressures which have channel ed the

i ndi vidual into non-professional or non-business fields.

(3) Business history. The recipient will consider such
factors as unequal access to credit or capital, acquisition
of credit or capital under

conmerci al | y unfavorabl e circunstances, unequal treatnent
in opportunities for governnent contracts or other work,
unequal treatnment

by potential custoners and business associ ates, and

excl usi on from busi ness or professional organizations.

1. Wth respect to paragraph |I.A) of this appendix, the
Department notes that people with disabilities have

di sproportionately | ow incomes and high rates of

unenpl oyment . Many physical and attitudinal barriers
remain to their full participation in education

enpl oynment, and busi ness opportunities available to the
general public. The Arericans with Disabilities Act (ADA)
was passed in recognition of the discrimnation faced by
people with disabilities. It is plausible that nmany
individuals with disabilities - especially persons with
severe disabilities (e.g., significant nmobility, vision, or
hearing inpairnents) - may be socially and econom cally

di sadvant aged.

[11. Under the I aws concerning social and economc

di sadvant age, people with disabilities are not a group
presuned to be di sadvantaged. Neverthel ess, recipients
shoul d | ook carefully at individual show ngs of

di sadvantage by individuals with disabilities, naking a
case- by-case judgnent about whether such an individual
nmeets the criteria of this appendix. As public entities
subject to Title Il of the ADA, recipients nust al so ensure
their DBE prograns are accessible to individuals with
disabilities. For exanple, physical barriers or the |ack
of application and information materials in accessible
formats cannot be permitted to thwart the access of
potential applicants to the certification process or other
services made avail able to DBEs and applicants.



Economic Disadvantage

(A) Ceneral. Economically disadvantaged individuals are
socially

di sadvant aged i ndi vi dual s whose ability to conmpete in the
free enterprise systemhas been inpaired due to dimn nished
capital and credit opportunities as conpared to others in
the same or simlar |ine of business who are not socially
di sadvant aged.

(B) Subm ssion of narrative and financial information

(1) Each individual claimng econom c di sadvant age nust
describe the conditions which are the basis for the claim
in a narrative statenent, and nust submit persona
financial information.

(2) Wien married, an individual claimng economc

di sadvant age al so nmust submt separate financi al
information for his or her spouse,

unl ess the individual and the spouse are |egally separated.
(C) Factors to be considered. |In considering dimnished
capital and credit opportunities, recipients will exam ne
factors relating to the personal financial condition of any
i ndi vi dual cl ai m ng di sadvant aged st atus, including
personal inconme for the past two years (including bonuses
and the val ue of conpany stock given in lieu of cash),
personal net worth, and the fair narket value of all
assets, whether encunbered or not. Recipients will also
consi der the financial condition of the applicant conpared
to the financial profiles of small businesses in the sane
primary industry classification, or, if not available, in
simlar |ines of business, which are not owned and
controlled by socially and econom cally

di sadvant aged i ndividuals in evaluating the individual's
access to credit and capital. The financial profiles that
recipients will conpare include total assets, net sales,
pre-tax profit, sales/working capital ratio, and net worth.

(D) Transfers within two years.

(1) Except as set forth in paragraph (D)(2) of this
appendi x, recipients will attribute to an individua

cl ai m ng di sadvant aged status any assets which that

i ndi vidual has transferred to an imedi ate famly nenber,
or to a trust, a beneficiary of which is an i medi ate
famly nenber, for less than fair market value, within two
years prior to a concern's application for participation in
the DBE program unless the individual claimng

di sadvant aged status can denmonstrate that the transfer is
to or on behalf of an imediate fam |y menber for that

i ndi vidual's education, nedical expenses, or sone other
form of essential support.

(2) Recipients will not attribute to an individual claimng
di sadvant aged status any assets transferred by that

i ndividual to an inmedi ate famly menber that are
consistent with the customary recognition of specia

occasi ons, such as birthdays, graduations, anniversaries,
and retirenents.

(3) I'n determning an individual's access to capital and
credit,



reci pients may consi der any assets that the individua
transferred within such two-year period described by
paragraph (D)(1) of this appendi x that are not considered
in evaluating the individual's assets and net worth (e.g.
transfers to charities).

NOTES

1 Wiile it is not statistically necessary to account for
100% of program dol |l ars when performng this type of

wei ghting, the greater the percentage accounted for, the
nore accurate the resulting calculation will be.

2 To prevent any confusion, it is inportant to note that
t he DBE program does not use the so-called "benchmarking"
system enpl oyed in direct Federal procurenent. The
benchmar ki ng systemrelies on a uni que database created
specifically for use in the federal procurenent program

31t is inportant to note that adjusting the goal is only
part of the response a recipient should make to evi dence of
discrimnatory barriers for DBEs. Al recipients have a
primary responsibility to ensure non-discrimnation in
their prograns and shoul d act aggressively to renmove any
discrimnatory barriers in their prograns.
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